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Courtls Assembled

Ready? Set. Go!

Readiness in Legal Training and Education Across the

JAG Corps

By Colonel Keirsten H. Kennedy

Readiness is not a very controversial topic in and of itself: it’s gener-
ally good to be ready, and it’s bad to not be ready—especially if you’re
supposed to be ready. Overall, being ready has positive connotations

in all aspects of life. There is even a certain playfulness when you ask
someone if they’re ready, or an anticipation when you’re in the
sprinter’s blocks being told to get ready. Readiness in the realm of
training and education should invoke that same kind of delight: learn-
ing is supposed to be fun, an activity you approach with anticipation.

The Army’s storied history of combat readiness as a tagline
dates back the full 250 years of our existence, with increasing
popularity as operational tempos increased throughout American
military history. Lately, “[i]t’s a watchword of current U.S. military
strategy, the subject of constant media attention, congressional
deliberation and internal discussion among the armed forces and
our allies.” So, for Judge Advocate Legal Services (JALS) personnel,
what does it mean to be “ready”? And how do we, as members
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of our profession of arms, maintain our
requisite legal readiness?

Military readiness is so fundamental to
U.S. foreign and domestic national security
policy that Congress examined the issue
more closely in the fall of 2020, noting that
every year, the Department of War (DoW)
“requests and Congress authorizes and
appropriates billions of dollars in Opera-
tions and Maintenance (O&M) funding to
support what the [DoW] calls readiness.”
Their report likens military readiness to a
linear production line, listing three stages
of building, increasing, and sustaining
readiness to fight and win the Nation’s
wars.” Under provisions of U.S. Code
Title 10, the DoW is required to maintain
military readiness (Section 117)* and report
on its state of readiness (Section 118).° It
thus becomes pivotal to understand what
kinds of “readiness” the Army requires of its
Service members.

Kinds of Readiness

We are all familiar with the mandate for
medical readiness, mainly through notifi-
cations of green/amber/red status alerts,
which prompt us to obtain dental checks,
annual physicals, inoculations, or other
medical checkups the Army tracks to ensure
deployability.¢ The idea of personal readiness
encompasses five pillars: physical, emotional,
social, spiritual, and family.” Being up to
date and healthy in all five of those categories
is essential to successful military service;
however, the most often overlooked key to
success as an attorney (judge advocate (JA)
or civil servant), paralegal, paraprofessional,
or warrant officer is readiness in training and
education.

Of course, professional military edu-
cation (PME) is the Army’s foundation for
its military members to ensure the requisite
baseline knowledge in our occupational
specialties. This is the minimum required for
training readiness. But JALS personnel must
understand that PME is only part of one of
three ways of ensuring training readiness.
The three domains of learning occur at
these levels: institutional, operational, and
individual.* An easy way to illustrate this
three-level model is this: things I learned
through schooling, things I learned while at
my job, and things I sought out to learn on
my own. That is the institutional domain,

Training and education as an
endeavor is a large part of the
readiness equation, and it makes a
huge, qualitative difference in the
expert level of your legal advice,
reviews, and products.

the operational domain, and the self-develop-
ment domain.’

Service members attend PME—insti-
tutional learning/training—mandatorily
through Army policy," which ensures we
receive the information and skills required
to perform our near-term military legal
duties. Essentially, the Army tells us to attend
certain training at schools to successfully
perform our anticipated duties. The Judge
Advocate General’s Legal Center and School
(TJAGLCS) also offers functional short
courses (usually one week long) for institu-
tional training in specific areas of law, like
domestic operations, advocacy, contract law,
labor law, legal leadership role preparation,
paralegal studies, and many others. These
non-PME short courses generally fall under
the Judge Advocate General’s (JAG) Corps
areas of legal practice: administrative, civil,
contract, fiscal, criminal, and national
security law."!

At the operational level, we gather job
experience and also participate in unit train-
ing through our specific assignments (e.g.,
leader professional development or other
training our units may offer). Leaders in an
Office of the Staft Judge Advocate (OSJA)
design unit-level training to enhance their
subordinates’ opportunities to learn more
about how to perform well within their cur-
rent jobs. As a national security law (NSL)
attorney, the NSL chief within a division or
corps may design a learning program leading
up to a Warfighter exercise'? or Command
Post Exercise (CPX)" using a weekly training
program for the team.

Whether it is designed from
TJAGLCS’s Training, Resources, and
Publications (TRP) website,'* or using
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TJAGLCS’s Center for Law and Military
Operations (CLAMO) resources," leaders
have ample resources to train their teams
for specific upcoming legal missions. Staff
judge advocates (SJAs) frequently rely on
TJAGLCS’s Leadership Department train-
ing materials to implement their monthly
Leader Development Programs (LDPs) to
enhance leadership training within their
OSJ As using web resources or the toolkit
provided at TTAGLCS’s Key Leader Course
(KLC). These unit-level training opportu-
nities enhance training readiness for JALS
personnel across the JAG Corps and com-
plement the institutional training offerings
to ensure the most timely, useful, accurate
legal advice to Army Warfighters.

Lastly, individual training (also called
self-development) consists of opportunities
we seek and take advantage of on our own;'
this can encompass professional reading,
instruction outside our current duties, or a
course of study we design on our own for
the joy of learning something new (perhaps
related to or supporting our career paths).
How much we engage in this training
domain will usually set apart an attorney,
paralegal, paraprofessional, and warrant offi-
cer from their peers. We have limited time to
devote to self-development in our lives, as it
competes with time we must make for other
obligations related to health, family, and
other personal pursuits. That is as it should
be: the near-impossible task of “balancing”
our lives when it comes to divvying up pro-
fessional and personal time can be difficult.

As a humble suggestion for keeping
up in this learning domain: among all
the self-development activities you could
choose to engage in, may I recommend you



(Credit: Stas Knop - pexels)

prioritize professional reading? And, even
more specifically, I must admit I should call it
“professional listening.” I am obsessed with
filling my dog-walking, household chores,
and gym workouts with listening to audio-
books available free of charge through the
Morale, Welfare, and Recreation Libraries.”
I have found the easiest way to professionally
develop yourself has got to be audiobooks
and podcasts. Check out some TJAGLCS
podcasts: Hold My Reg (Administrative
& Civil Law Department); CAAF Chats
(Criminal Law Department); The FAR
and Beyond (Contract & Fiscal Law); NSL
Unscripted (National Security Law Depart-
ment); and Mentorship Marters (Leadership
Department).'®

In all of our readiness pursuits, for
JALS personnel, training and education
are certainly at the forefront when it comes
to professional success in the JAG Corps.
Beyond the baseline military requirements of
readiness in terms of physical fitness, medical
preparedness, and other personal health (e.g.,

mental, spiritual), readiness in the realm

of training and education—across all three
domains—is the best way we can support the
Warfighter (our clients). The legal advice we
give absolutely depends on the knowledge
and experience we gain through training

and education readiness. TJAGLCS is a big
part of the institutional domain and even in
supporting the operational training domain
through standard training packages and
learning program design templates; how-
ever, you decide on your participation and
progress in the individual self-development
domain.” A great interest-paced learning re-
source that TJAGLCS has recently launched
is the Leader’s Legal Library (LLL).*
Designed specifically for non-JA leaders to
better understand legal concepts, the landing
page of LLL states:

This resource is designed to em-
power Army command teams and
leaders at all levels with practical
legal knowledge to support mission
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success and help us stay ready, agile,
and lethal. Each video and other
posted resource offers clear, action-
able guidance rooted in military law
and policy as well as in real-world
leadership experience.”*

JALS personnel can easily navigate and share
these videos and one-page references to learn
and share with others.

In closing, and in acknowledgment that
self-development is the most challenging of
the three learning domains that undergird
readiness, I offer this piece of advice as a
person who has learned over time that she
is perhaps a little bit lazy, sometimes feels
swamped with everyday work, and is maybe a
bit selfish when it comes to how she wants to
allocate her free time: self-development can
also be a team sport. Surround yourself with
motivated, curious, energetic friends. Join
that book club. Check out that French class
with your buddy. Tag along with a non-
legal friend to their unit LPD. Co-author
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an article with your co-worker. Ask your
colleagues about their jobs and what they’re
learning—join in! These are valid self-de-
velopment pursuits that inevitably lead to
achievements in that sometimes-illusory
third learning domain of self-development.
Readiness is mandatory, in accordance
with Army policy, as reflected in all the
activities and checklists we are required
(and encouraged) to pursue and complete
throughout our military careers. Training
and education as an endeavor is a large part
of the readiness equation, and it makes a
huge, qualitative difference in the expert level
of your legal advice, reviews, and products.
Many resources are readily available for insti-
tutional, operational, and individual learning
domains, so pursue these with purpose—and
spread the word on JAG Corps training and
education opportunities. Conversely, sharing
what you learn is a big part of training and
education: you can submit legal lessons
learned on the CLAMO website;* teaching
what you learn is a known way to solidify
your own learning and knowledge.” Your
stewardship, in training yourself and those
you lead, will certainly be the most import-
ant contribution to the Army’s mission
success, all in line with being the JAG Corps
the Army needs.* So, grab your curiosity and
eagerness to know, and . . . Ready? Set. Go!

COL Kennedy is the Dean of The Judge
Advocate General’s Legal Center and School
in Charlottesville, Virginia.
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News & Notes
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Photo 1

PFC Damian B. Dundore (left), paralegal, 19th Expeditionary
Sustainment Command, leads a squad element with SGT Preston D.
Boasythong (middle-left), paralegal noncomissioned officer, Eighth
Army, CPT Megan N. Legresley (middle-right), administrative law at-
torney, Eighth Army, and SGT S.H. Lim (ROK) (right), for a drill and
ceremony event during the Paralegal of the Year Competition, Eighth
U.S. Army, Second Infantry Division, 19th Expeditionary Sustainment
Command at Camp Humphreys, Korea. (Credit: KSGT Jun Seok
Kang (ROK))

Photo 2
The 74th Graduate Degree Program. (Source: TTAGLCS)

Photo 3

CPT Christopher Rentschler (left), a personnel recovery coordina-
tion cell director, 28th Infantry Division, and SGT Ana Cordova
(right), a paralegal noncommissioned officer, 40th Infantry Division
Headquarters and Support Battalion, engage in meaningful discus-
sions while participating in a joint training exercise at Fort Hood, TX.

(Credit: SPC Yancy Mendoza)
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Photo 4

MA] Julia Flores (left), military professor at the Stockton Center for
International Law, stands aboard the USS Blue Ridge with fellow
participants during the Navy’s KEEN EDGE 2026 exercise, which
provided a hands-on opportunity to practice joint interoperability.
(Source: Stockton Center for International Law)

Photo 5
SPC Wyatt M. Weckman, paralegal specialist assigned to 2nd Infan-
try Brigade Combat Team (Airborne), 11th Airborne Division,
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completes an Army Fitness Test during the U.S. Army Pacific Best
Paralegal Warrior Competition at Ford Shafter, HI. (Source: 11th
Airborne Division)

Photo 6

SGM Konrad Nikolao, U.S. Army Pacific command paralegal
noncommissioned officer, delivers opening remarks at the U.S. Army
Best Paralegal Warrior Competition winner announcement ceremony
at Fort Shafter, Hawaii. (Credit: SGT Egypt Johnson)
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Photo 7

Ambassador Jamieson Greer , U.S. Trade
Representative, speaks to students at The
Judge Advocate General’s Legal Center
and School in Charlottesville, VA. (Source:
TJAGLCS)

Photo 8

SFC Benjamin Pasi, paralegal noncommis-
sioned officer-in-charge with Joint Force
Headquarters, Oregon National Guard,

sings the national anthem at a University
of Oregon men’s basketball game against

UCLA. (Credit: MA]J Leslie Reed)

Photo 9

SEC Tyler B. Horl, special trial counsel
noncommissioned officer (STC-NCO),
4th Circuit, marked a significant milestone
by becoming the first STC-NCO to assist
the Government at the prosecution table
during a general court-martial at Fort
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Leonard Wood, MO. (Source: JAGCNet)

Photo 10

Members of the 139th Legal Operations
Detachment mobilize to support the 101st
Airborne Division (Airborne) during
exercise Operation Lethal Eagle. From left
to right: MAJ Liyue Huang-Sigle, SGT
Morgan Tunnell, SSG Prince Page, and
1LT Emily Cardo. (Credit: CPT Elizabeth
Gruening)




U.S. Army Soldiers begin their day with an early morning formation at Fort Eustis, VA. (Credit: SSG Jeremy Hines)

Pivotal Perspective

In Defense of the Formation
How Engaging with Your Unit Increases Lethality

By Captain Sarab Tate Chambers

We stumbled towards the field, eyes often matted, some of us sweaty Opver the course of weeks and months, the small, casual inter-
from the commute in or the workout we just finished. Then, we actions I had during formation fostered deep bonds. To this day,
lined up in ranks on a field—often audibly grumbling about what some of these friendships carry me through change, challenge, and
a pain it was. We are all familiar with this unifying experience of everything in between.! Beyond the personal level, these informal
military service: the formation. While some may believe it has little bonds also reinforce collective resilience and readiness, which are
place or purpose in today’s Army, would abandoning it be truly especially relevant in high-stress or combat situations. While for-
Soldier-care-centered? mations may seem archaic, they still play a crucial role in building
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resilience, unit cohesion, and, ultimately,

lethality.

Beyond the Office: Why Formation
Matters for 27-Series Soldiers
Formations are one of the only organized,
daily opportunities for 27-series Soldiers

to get away from our computer and out of
the office. Sometimes, we need a forcing
function to pull ourselves away from our
ever-growing to-do lists. Being siloed is not
only a detriment to ourselves and the Corps;
itis also a detriment to the unit. It will not be
optional during the next near-peer conflict.”
We must be prepared to be the only 27-series
in the room and work seamlessly as a mem-
ber of the collective team. We also need to be
prepared to not have the technical support
chain network that we rely on in garrison.?
Formations are an exercise for us to develop
those muscles and build those bridges.
Showing up to formation and engaging with
teammates outside the legal office builds

our capacity to lead and serve, and in doing
so, we are truly caring for the Soldiers with
whom we will go into battle.

The Mundane Is Not Minor

How, then, do we show up at formation?
The seemingly trivial interactions that for-
mation affords serve as preparatory exercises
for communication, camaraderie, and,
ultimately, combat readiness. In other words,
chatting and yapping* are important aspects
of building unit cohesion.

At the risk of sergeants major rolling
their eyes, chatting and yapping offer
significant social and community benefits by
fostering a sense of belonging and promoting
emotional support. Informal conversations
help individuals maintain and strengthen
social bonds, which are crucial for a healthy
sense of community.’ Regular social
interactions, even in casual settings, have
been shown to enhance trust and reciprocity
among individuals. Casual conversations
build “bridging” and “bonding” ties that
connect individuals across diverse social
groups and reinforce shared norms and trust
within communities.”

Moreover, casual chatting provides
an avenue for emotional support, which is
essential in promoting mental well-being
within communities.® Studies have shown
that individuals who engage in regular
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Formation provides something
increasingly rare in a busy
operational environment: a
predictable, shared space where
Soliders from across sections
simply stand together and
interact. That small moment of
proximity matters.

informal conversations experience lower
levels of stress and higher levels of social
satisfaction, which, in turn, strengthen com-
munal ties and mutual support networks.’
This sense of support through community
interchange is especially important in times
of crisis or social instability because it helps
to foster resilience and collective prob-
lem-solving.'® The first time we are practicing
chatting and yapping among the ranks does
not need to be while we are confronting our
near-peer enemy. If we casually engage other
sections—despite our initial discomfort—we
prepare ourselves for the next fight as much
as the following physical training (PT) does.

Changing Unit Dynamics
and Performance
The impact of casual conversations reaches
past the individual level and shapes the
very culture of a unit. Stupid jokes and
gentle questions can shift the atmosphere
by building a sense of belonging and care
that resonates throughout the team. When
Soldiers feel genuinely supported by their
peers and leadership, it cultivates a culture
where resilience, trust, and motivation
thrive.!! Research underscores that Soldiers
who experience strong social support are
not only more resilient and less stressed
but also more committed to their roles,
elevating the unit’s overall performance.'*
Positive interactions encourage flexible,
creative, and adaptive mindsets, which lead
to increased resilience.’?

In a unit culture rooted in trust and
belonging, people are more likely to engage
tully, commit to group goals, and support
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each other.!* This foundation of cohesion
and shared purpose transforms a unit from
a collection of individuals into a unified,
high-performing team.

Formation is not—and should not
be—the only time these casual conversations
occur. Strong units build connection in may
places: on the obstacle course, over coffee
before the duty day begins, and in the brief
moments between tasks. But, formation
provides something increasingly rare in a
busy operational environment: a predictable,
shared space where Soliders from across
sections simply stand together and interact.
That small moment of proximity matters. It
creates a routine opportunity for the causual
conversations that build familiarity, trust,
and, ultimately, the cohesion upon which
combat effectiveness depends.

Beyond Theory: Formations as a
Frontline in Showing Up for Others
Beyond everyday exchanges and unit-level
performance, formation provides the
opportunity to observe and understand your
peers on a deeper level. For instance, imagine
a Soldier who normally jokes and smiles
during formation. One morning, he shows
up looking distracted and withdrawn. Over
time, being in formation with this group has
allowed you to notice this shift in his usual
demeanor. This small observation could
prompt you to check in with him: offering
support or encouraging him to seek help if
needed. Itis true that he is not likely to be
your Soldier in this situation. But, the only
Army I want to be in is one where we 4// be-
long to one another and actively care for each
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other. Do not underestimate the power of a
kind word or simple smile. Without closing
our eyes, most of us can recall the difference
another Soldier made for us when we were at
alow point. In these moments, the purpose
of formation goes beyond accountability to
fostering an environment where we look out
for each other’s well-being and ensure no one
struggles in isolation.

Formations, despite criticisms, em-
body the Army value of loyalty and play an
important role in generating a supportive,
adaptive force ready for challenge. So much
is made of the Army’s community, and even
something as simple as gathering for forma-
tion reinforces that bond.” But formation
goes beyond community-building; each one
is a chance for us to shape the culture of our
unit and set the tone for resilience and cama-
raderie. Every time we show up, we have the
opportunity to be the leader and Soldier we
want to be, and to influence and strengthen
this institution to which we all belong. I
cannot wait to stand next to you and hear all
your bad jokes. I need them. I bet the Soldier
on the other side of you does as well. TAL

CPT Chambers is a Reservist Appellate
Attorney at the Defense Appellate Division at
Fort Belvoir, Virgina. In her civilian capacity,
she is a National Security Attorney for the
Federal Government and a student in Brown
University’s Sc.M. in Cybersecurity program.
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Historically (and presently, if one is attending CONUS
Replacement Center (CRC) at Fort Bliss), formations
occurred throughout the duty day. Thankfully, the
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best time for formation.

2. Brigadier General R. Patrick Huston, The Future
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the warfighter uniquely challenging.”); Lieutenant
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War, therefore, is an act of policy. . . . Policy,
then, will permeate all military operations,
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and, in so far as their violent nature will
admit, it will have a continnous influence
on them. It is clear, consequently, that war is
not a mere act of policy but a true political
instrument, a continuation of political activity
by other means.'

The American institution has long been
cognizant and conscious of both the import
and impact of civil-military relations in our
democracy. From the Declaration of Inde-
pendence” and the Constitution® to modern
legislation,* jurisprudence,’ and policy,® our
national framework provides consistency in
its insistency on civilian control of the mili-
tary. Though such civilian supremacy is well
accepted and affirmed,” views diverge sharply
on exactly how involved elected civilians
should be in military matters.® Departing
from Samuel Huntington’s “normal” theory
of civil-military relations, Eliot Cohen’s
Supreme Command: Soldiers, Statesmen, and
Leadership in Wartime® contributes to con-
temporary discourse by offering a timeless,
and timely,'* exploration of the tenets and
tensions of wartime civil-military relations.

Artfully presented through the
extraordinary triumphs of four war states-
men—American President Abraham
Lincoln, French Premier Georges Clem-
enceau, British Prime Minister Winston
Churchill, and Israeli Prime Minister David
Ben-Gurion—and their impactful modes
of directive, communicative, and probing
leadership, Cohen argues that Huntington’s
“normal” theory (that is, a professionalized
military thrives when insulated from politics
and “subjective civilian control”)"" is as
flawed as it is frustrated. Indeed, the prepon-
derance of Supreme Command’s chapters
showcases the efficacy of involved, invested,
and ingrained civilian control of military
matters—a practice that challenges the
normative view that Cohen argues is perhaps
overly deferential to military decision-mak-
ing.”

In breaking from Huntington’s
long-held theory, Cohen posits that the
continuous discussions between civilian and
military leaders during war are necessarily
“unequal dialogues.”*® This simple phrase en-
capsulates a powerful two-part concept that
upends tradition: ongoing discourse between
the soldier'* and the statesman is paramount

in responsible wartime decision-making, and
the authority to make such wartime decisions
unambiguously and unquestioningly lies
with the statesman (informed, of course,
by the advice and counsel of the soldier)."
Through its multinational quartet of
political paragons, Supreme Command deftly
expounds on our Nation’s bedrock principle
of civilian control of the military,'® offering
critical food for thought for all who live in
and cherish a democracy.

Though steeped in historical exam-
ples, the substance of Supreme Command
is as relevant now as ever to both civilian
policymakers and military practitioners. Its
coverage is especially applicable for today’s
judge advocates (JAs), who often find them-
selves operating at the tripartite intersection
of law, policy, and practice."” Just as mastery
of the law is non-negotiable for members of
our Corps, so too is a foundational under-
standing of the legal landscape in which
they practice, including how it informs
their ability to provide principled counsel."®
Cohen’s invaluable contextualization of the
arena in which JAs practice makes Supreme
Command a must-read for all.

Huntington Sets the Stage
The “normal” view of modern civil-military
relations that Cohen challenges emanates
primarily from Huntington’s seminal book
entitled The Soldier and the State: The Theory
and Politics of Civil-Military Relations.”
Published in 1957, Huntington’s widely
accepted position espouses a deep preference
—indeed, a convictional reverence—for
“objective civilian control” of the military,
at the heart of which “is the recognition of
autonomous military professionalism.”
Such professionalism, Huntington argues,
is characterized by expertise, responsibility,
and corporateness.” Because the officer corps
satisfies these criteria while specializing in the
“management of violence,”” Huntington
asserts that the military should be left alone
(that is, insulated from political matters and
civilian meddling) to serve as a utilitarian tool
of the state.

A practical analogue to Huntington’s
view of proper civil-military relations is
the relationship between a Soldier facing
court-martial and their detailed defense
counsel. In this context, the Soldier person-
ally makes several major decisions regarding
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fundamental components of their trial,”
and the defense counsel is responsible for the
tactical and strategic decisions to achieve the
Soldier’s objectives. Guided by Army Regu-
lation 27-26’s Rule of Professional Conduct
1.2(a), the defense counsel “shall 2bide by a
client’s decisions concerning the objectives of
representation and . . . shall consult with the
client as to the means by which they are to
be pursued.”** Though the “wide latitude”
for strategic and tactical decision-making
afforded to the defense counsel® falls short
of Huntington’s ideal of “autonomous
military professionalism,” the attorney-client
dynamic parallels a Huntingtonian view of
the military serving as an independent means
to effectuate civilian policy.

While the symbiotic relationship
between an accused and their defense counsel
approaches the “normal” theory of civil-mil-
itary relations, one cannot ignore the import
of the context in which that joint enterprise
exists. The defense attorney might very well
pay no mind to the possibilities that an
acquittal will further disrupt social circles in
the Soldier’s unit, that an assaultive cross-
examination of an alleged victim will cause
them lasting distress, or that they will zeal-
ously attack the arguments of their colleagues
across the aisle. This luxury is afforded to
the defense counsel because they work to
serve and preserve the interests of only the
particular individual they represent in that
particular case.” Such simplicity does not
exist for a nation’s military or civilian leaders,
who work to serve a complex, complete
society that exists in a globally connected
world. The comprehensive, multidisciplinary
ramifications of wartime decision-making
inject a level of complexity that Cohen
appreciates and explains in describing what
makes a successful statesman and a workable
civil-military dynamic.””

Cohen Steals the Show

In diverging from the established view of
civil-military relations, Cohen’s Supreme
Command posits that civilian political
leadership must engage in an enduringly
interactive, almost intrusive role in military
matters.” Policymakers’ active involvement
in the myriad facets, stages, and details of
military planning and action, Cohen asserts,
does not so much trample the might of a
military as it does faithfully serve both the
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democracy that military supports and the
true ends of policy. This necessary entwine-
ment of civilian policy and, by extension,
military execution—which is not a novel
concept, but one gleaned from centuries of
warfare and theory”—requires

that political leaders immerse them-
selves in the conduct of their wars
no less than in their great projects of
domestic legislation; that they must
master their military briefs as thor-
oughly as they do their civilian ones;
that they must demand and expect
from their military subordinates
a candor as bruising as it is neces-
sary; that both groups must expect
a running conversation in which,
although civilian opinion will not
usually dictate, it must dominate;
and that that conversation will cover
not only ends and policies, but ways
and means.*

Four exemplary case studies exemplify
these principles, proving in various wartime
contexts, political climates, and geographical
regions that the active statesman succeeds
through “querying, prodding, suggesting,
arbitrating, and on rare occasions ordering
their professional subordinates.”' While
each of Cohen’s subjects faced unique
challenges in ensuring and imposing civilian
control of military matters, all were united in
their consummate competence in penetrat-
ing the veil of military autonomy to achieve
success for their respective nations.

Supreme Command assesses wartime
leadership over the course of nearly a century,
during which the world evolved dramati-
cally (going, for instance, from President
Lincoln’s 1860s plight to abolish slavery to
President Harry Truman’s 1948 order® to
desegregate the military). Lincoln desperately
sought military leaders who understood and
shared his virtue, vision, and values during
the American Civil War.** Clemenceau,
on the other hand, had to moderate and
mediate for two successful and diametrically
opposed generals near the end of World War
I1.** The ever-probing Churchill constantly
questioned and spurred action in others to
optimize results throughout World War II.%
And Ben-Gurion completed the Sisyphean
task of shepherding his nascent nation’s

underprepared military force to be one
postured to protect the fledgling state during
the Arab-Israeli War of 1948.% These leaders
devoted themselves entirely to their causes
and treated their militaries as a facet of the
national security strategies that they closely
controlled, in opposition of Huntington’s
preference for an autonomous military.

Although their challenges differed,
each statesman treated his role similarly
and solemnly: “master the details of war,”?”
probe and challenge always,* and remain
engaged (and dominant) in the “unequal
dialogue.” While no statesman studied was
a perfect military tactician or strategist,* all
demonstrated their aptitude for excellence in
marshalling vast amounts and varied types
of information, eliciting necessary additional
facts and data, and facilitating optimal
results.

As a shining American example, Cohen
details Lincoln’s immersion in three subjects
that enabled him to shape the Union’s
successful war effort: the development of
magazine-fed rifles (which he personally
tested and helped procure), the bolstering of
the transcontinental railroad (which he used
to facilitate logistics for his army), and the
advent of the telegraph (which granted him
near omnipresence throughout the coun-
try).* Cohen makes clear that Lincoln’s drive
to “master the details of war” paired with
his personal investment in developing and
employing new technologies to form a com-
plete sight picture of the Union’s position,
capabilities, and potential far exceeded what
any career military officer might have had.*?
Cohen’s remaining exemplars demonstrated
similar focuses on their respective areas of
improvement that are no less impactful than
Lincoln’s. Indeed, each of the four statesmen
exemplifies Cohen’s metaphor that he was
more than just the captain of a ship; rather,
he was the captain at the helm of a complex
sailing vessel with innumerable intricately
counterbalanced systems while navigating
uncharted, uncertain, and unforgiving seas
on a moonless night.*

Unflinching determination and
unyielding purpose are among the leadership
traits common to Cohen’s protagonists.
Each leader used his military (through its
uniformed leaders) to assist in accomplishing
his policy goals, ensuring great oversight
to guarantee that all military action fit into
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the political landscape of the day. With
great conviction, each leader devoted every
part of himself to his purpose, going so far
as employing “ruthlessness” to achieve the
task at hand.* All four statesmen’s ultimate
dedication to purpose and willingness to
engage in, and dominate, the “unequal
dialogue” set them apart from unremarkable
and unsuccessful leaders.® The actions and
tactics of these four men form the core of
Cohen’s theory that an informed, invested
politician who unyieldingly seeks an optimal
end state is best suited to make wartime
military decisions.

Conclusion
Transcending time, culture, and conflict,
generations of civilian philosophers* and
military theorists*” have pondered the ideal
allocation of authority between civilian
leaders and military executors. As illuminat-
ing as it is informative, Supreme Command
contributes to the conversation by explaining
the presupposition of “normal” civil-military
relations, offering a cogent counter, and
thoughtfully supporting its position with
objectively successful historical demonstra-
tions by renowned world leaders. JAs stand
to benefit from analyzing Cohen’s work, as
discussion continues today on the unsettled
subject of civil-military relations.*®

To concretize the influence of civil-
military relations on the modern practice of
military law (and thus the prudence of its
study), one need look no further than the
National Defense Authorization Acts for
Fiscal Years 2022% and 2023,%° which jointly
implemented sweeping, reformative changes
to the military justice system. Through
the establishment of the Office of Special
Trial Counsel,” civilian-borne changes
have tempered commanders’ authority
to administer military justice in the most
serious of cases—an issue of first impression
and significant concern for many of today’s
commanders.** Despite this fundamental
change to the long-established practice of
commander-driven disciplinary authority,
the Armed Forces have fully committed to
its implementation as good stewards of the
principle of civilian control of the military.

While commanders expect their
command counsel to explain the letter of the
law, they will undoubtedly appreciate the
coexistent ability to provide the underlying
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basis, background, and context for such
changes. Because this necessarily requires an
understanding of civil-military relations and
the “unequal dialogue” that governs, JAs
should start (or continue) their study with
Supreme Command’s meaningful message.
Understanding and internalizing its argu-
ments will enable practitioners to “embrace
the challenge of change™ individually
and “be the JAG Corps the Army needs™*

collectively.

MAJ Thomas is a student in the Command
and General Staff Officer Course at Fort

Leavenworth, Kansas.
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Lore of the Corps

In Memoriam

Remembering the Recently
Departed Members of the Regiment

By Dr. Nicholas K. Roland, Ph.D.

The following members of our Regiment, in
alphabetical order, passed away in 2025.

BACCUS, Charles (1951-2025). Lieu-
tenant Colonel (LTC) (Retired) (Ret.)
Charles W. Baccus passed away on 26 June
2025. He was seventy-three years old.

Charles William Baccus was born on
27 October 1951 in Toledo, Ohio, to Larrie
and Mary Baccus. He graduated from Irving
E. Macomber Vocational Technical High
School in Toledo, Ohio, in 1969. Charles
enlisted in the Air Force in 1970, served in
Thailand as an integrated avionics specialist
supporting operations in Vietnam, and was
honorably discharged as a sergeant in 1974.
He then received his bachelor’s degree from
Bowling Green State University in 1977,
his juris doctor from Howard University
in 1981, and his master of laws (LL.M)
from The Judge Advocate General’s School
(TJAGSA) in 1989.

LTC (Ret.) Baccus joined the Army
as a judge advocate (JA) in 1982. He served
as an assistant staff judge advocate (SJA)
at Fort Hamilton, New York; trial defense
counsel at Camp Casey, Republic of South

Korea; assistant command legal counsel, U.S.

Army Recruiting Command, Fort Sheridan,
Illinois; legal office officer-in-charge (OIC),
Goppingen, West Germany (Cooke Bar-
racks); chief of claims, V Corps, Frankfurt,
Germany; deputy SJA, Theater Army Area
Command, Camp Walker, Korea; and
command judge advocate, 743d Military
Intelligence Battalion and 713th Military
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Intelligence Group, Royal Air Force Men-
with Hill, Harrogate, United Kingdom. He
was a graduate of the Judge Advocate Officer
Basic Course, the Judge Advocate Officer
Graduate Course, and the Command and
General Staft College. Among other decora-
tions, he was awarded the Legion of Merit;
the Meritorious Service Medal (x3); the
Army Commendation Medal (x2); Overseas
Service Ribbon (x3); the Vietnam Service
Medal; the Republic of Vietnam Campaign
Medal; and the Republic of Vietnam Gal-
lantry Cross Unit Citation with Bronze Star.

Following the end of his military career
in 1998, he accepted the job of assistant chief
counsel for the Department of Homeland
Security in Las Vegas, Nevada. While
performing his duties and responsibilities
in Las Vegas, he spent several years on cases
that exposed war criminals from the Second
World War and the Bosnian War. He received
the Eleanor Roosevelt Human Rights Award
from the Department of Homeland Security
for “exemplary achievement in human rights
litigation and unwavering dedication to
bringing human rights abusers to justice” in
Washington, D.C., in September 2011.

In retirement, he helped those in need
with their taxes and other altruistic endeavors
that made a real quality-of-life difference for
others. He was blessed with two grandsons
to whom he provided hands-on experiences
and taught many things. For example, at
ages three and five, he had his grandsons
study how to change a set of vehicle brakes
and then had them assist him with the job.
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LTC (Ret.) Charles W. Baccus (right) and his wife,
Gwendolyn Baccus (left). (Photo courtesy of
Gwendolyn Baccus)

He regularly read to them and gave them
experiences they retell today as they advise
about what “Pop-po” would do or demand
of us. His siblings actively respected him
and loved him as a leader they could call on
at any time for guidance and a listening ear.
Whether it was hard, easy, or tremendously
time-consuming, he gave his absolute best
every day and in all endeavors.

LTC (Ret.) Baccus is survived by his
wife, Gwendolyn, with whom he spent
forty-nine years; his daughter, Rosiland
Lizzette Baccus; his son, Brandon Jonathan
Baccus; grandsons Kaiden Charles and Lex-
ington Michael; sisters and brothers Wilbert,
Verdell, Ruby, Larrie, Kenneth, Lennon,
and Johnnie; and many other loving family
members and friends.

BELL, Christopher (1991-2025). Sergeant
First Class (SFC) Christopher Bell passed
away on 22 February 2025 while serving as
the senior court reporter for 1st Armored
Division and Fort Bliss, Texas. He was
thirty-three years old.

SFC Bell was born on S June 1991 in
Chattanooga, Tennessee, and grew up in
Puerto Rico. He enlisted in the U.S. Army
on 1 July 2009. His military assignments
included various paralegal positions at Camp
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Carroll, Republic of South Korea; Fort
Bliss, Texas; Fort Gordon, Georgia; and Fort
Carson, Colorado. Prior to his assignment at
Fort Bliss, he served as a recruiter in Dallas,
Texas. SFC Bell earned an associate of arts
degree in computer science, with a minor

in philosophy and cyber security from the
University of Maryland.

His military awards and decorations
include the Joint Service Commendation
Medal, Army Commendation Medal,
Army Achievement Medal, Good Conduct
Medal (x5), National Defense Service
Medal, Afghanistan Campaign Medal,
Global War on Terrorism Service Medal,
Korea Defense Service Medal, Noncom-
missioned Officer (NCO) Professional
Development Ribbon (x3), Army Service
Ribbon, Army Overseas Service Ribbon,
NATO Medal, Joint Meritorious Unit
Award, and Recruiter Badge.

SFC Bell is survived by his wife,
Adriana; his son, Santiago; his parents, Philip
and Lisa; his siblings, Joshua, Justin, David,
Brandon, and Kamryon; and other family
and friends.!

BRICK, Samuel (1942-2025). Colonel
(COL) (Ret.) Samuel “Sam” T. Brick Jr.
passed away with his loving family by his side
on 19 July in Blythewood, South Carolina.
He was eighty-three years old.

COL (Ret.) Brick grew up in Roland
Park, a Baltimore neighborhood that lived
large in his memory for the rest of his life. He
held fond memories of lively family parties
at their home on University Parkway, where
joy, music, and connection filled the house.
He attended Loyola High School, where he
excelled at lacrosse, a sport that would stay
with him for life.

He went on to study at the University
of Pennsylvania, graduating in 1964 with a
degree in political science. At Penn, he played
on the varsity lacrosse team, lived in the Little
Quad and Delta Kappa Epsilon (DEKE)
house, and was active in the Newman Club,
Interfraternity Council, Phi Kappa Beta, Fri-
ars, and Dormitory Council. He also played
rugby and proudly wore the evidence on
his face for the rest of his life after a college
match left his nose permanently altered.

After earning his law degree from the
University of Maryland and passing the bar,
COL (Ret.) Brick was drafted into the U.S.
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COL (Ret.) Samuel Brick. (Photo courtesy of author)

Army and sent to advanced infantry training
at Tigerland, Fort Polk, Louisiana. He
applied for a commission as a JA and was re-
assigned to the local Judge Advocate General
(JAG) office, where, after a month or two, he
received a commission. He stayed at Fort Polk
for about a year before receiving orders for
Vietnam. Just before shipping out, the Army
sent him to TJAGSA, including attendance
at the first-ever Military Judge’s Course,
newly created after Congress authorized JAs
to sit as judges.

In Vietnam, he served as command
judge advocate for the Saigon Headquarters
Area Command, managing courts-martial
from serious felonies to drug offenses. These
experiences are chronicled in his fictionalized
memoir, Boots and the Law.?

After returning stateside, COL (Ret.)
Brick held legal roles at Fort Meade, Mary-
land, and across the Department of War,
culminating in service as chief legislative
counsel for the Army and later director of
legislative reference for the Office of the
Secretary of War General Counsel. He helped
shape national legislative policy and worked
closely with Congress to advance defense
priorities.

He remained in uniform as a U.S. Army
Reserve (USAR) officer, attaining the rank
of colonel. During the Persian Gulf War, he
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volunteered for active duty and served as SJA
for U.S. Central Command Rear Headquar-
ters under General Norman Schwarzkopf.
His final assignment was as SJA for Head-
quarters, U.S. Army Europe. For his decades
of distinguished service—including during
his tenure at the Pentagon—he was awarded
the Legion of Merit, an honor made all the
more exceptional because it recognized his
contributions as a Civilian Federal attorney,
not just his military record.

In retirement, COL (Ret.) Brick con-
tinued to serve. He ran a military academy,
returned to South Carolina to be closer
to family, and became deeply involved in
veterans’ advocacy. He was elected president
of the South Carolina State Council of the
Vietnam Veterans of America (VVA), and
then chair, earning him a seat on the VVA’s
National Board. He was also appointed
Army Reserve Ambassador for South Caro-
lina, a senior honorary role with the protocol
of a major general. He remained active in the
legal world, arguing pro bono cases, includ-
ing some before the South Carolina Supreme
Court.

But the roles COL (Ret.) Brick
cherished most were husband, father, and
coach. He was married to Mary Brick for
forty-seven years, and together they raised
four children—Morgan, Alex, Nathan, and
Berin—in Mount Vernon, Virginia, during
Sam’s years at the Pentagon. He was there on
September 11, 2001, in offices adjacent to the
quadrant where the plane struck.

He coached countless youth games in
t-ball, basketball, and lacrosse, leading his
children’s teams to area championships
and earning the loyalty of players and
families alike. He followed sports passion-
ately, especially the Baltimore Orioles,
the Washington Commanders, college
athletics, and, most of all, lacrosse, which
remained his favorite to watch. In the
summers, he could be found at the beach
in an army fatigue jacket, digging trenches
in the sand for the kids.

In recent years, COL (Ret.) Brick was
joyfully united with his daughter, Jennifer
Jones, a wonderful surprise from his time in
Basic Training. She and her family became a
beloved part of the Brick family. COL (Ret.)
Brick is survived by his wife, Mary Brick; his
sister, Carole Potar; his five children, Morgan
Brick (Tracy), Alex Brick (Renee), Nathan
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Brick, Berin Watson (Ronnie), and Jennifer
Jones (Matthew); and his seventeen grand-
children.?

CLAYTON, Kenneth (1960-2025). Mr.
Kenneth A. Clayton passed away on 18
September 2025 while serving as a dedicated
paralegal specialist with the Military Person-
nel Branch, Litigation Division, U.S. Army
Legal Services Agency. He was sixty-five years
old.

M. Clayton was born on 26 June
1960 in Boston, Massachusetts, to the late
Lauretta Clayton Jones and Jack Hunt. Mr.
Clayton’s commitment to service began early.
He enlisted in the Army in March 1979,
initially as a 31], teletypewriter repairer,
before transitioning to a 71D, legal clerk.
His military career included assignments
in Germany; Fort Monmouth, New Jersey;
and Fort Sill, Oklahoma. He was honorably
discharged in August 1989.

In August 1998, Mr. Clayton joined
the Office of the Staff Judge Advocate for
the 1st Armored Division in Baumholder,
Germany, as a Civilian legal assistant. He
then transitioned to the U.S. Army Legal
Services Agency in June 2003. In total, Ken-
neth served in the Federal Government with
distinction for more than forty years.

M. Clayton is survived by his beloved
wife of more than forty-one years, Petra; his
son, Kenneth, Jr. (“Junior”); his brothers,
Donald (Charlotte) and Eric Clayton; and
his sister, Patrice (Ronnie) Adams. He was
preceded in death by his parents and his
brother, Michael Wayne.*

CREAN, Thomas (1941-2025). COL
(Ret.) Thomas Michael Crean passed away
peacefully on 6 April 2025, surrounded by
his loving family. He was eighty-three years
old.

COL (Ret.) Crean was born on 6 June
1941 in the Bronx, New York, to Tom and
Irene Crean. He was raised in New Jersey
before attending Fordham University, where
he attained both his undergraduate and law
degrees. COL (Ret.) Crean dedicated his life
to service. He spent twenty-eight years in
the Army JAG Corps, where he honorably
served his country with distinction and
integrity. Following his military career, he
continued his commitment to justice as an
administrative law judge.
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COL (Ret.) Thomas Crean. (Photo courtesy of
author)

A devout Catholic, COL (Ret.) Crean’s
faith was central to his life. He found joy in
life’s simple pleasures, like reading the daily
newspaper. He knew every answer on Jegp-
ardy!, loved watching cop shows, and reveled
in his Irish heritage. But his greatest happi-
ness came from his family, whom he adored
beyond measure. The feeling was mutual.

COL (Ret.) Crean is survived by his
beloved wife of fifty-three years, Donnaj
his daughters, Kelly and Katie; sons-in-law,
Richard and Dan; and six cherished grand-
children, who brought immense joy to his
life. He is also survived by his sisters, Mau-
reen Paul and Geraldine (John) Hughey; his
brother, Billy (Pat) Crean, and many nieces
and nephews and great-nieces and nephews.?

GIBSON, Kim (1948-2025). COL (Ret.)
Kim Richard Gibson, loving father, grand-
father, husband, brother, and friend, passed
away peacefully on 30 May 2025 surrounded
by his family. He was seventy-seven years old.
COL (Ret.) Gibson was born 29 May
1948 in Trenton, New Jersey, to the late
James Russell and Eleanor Martha Gibson.
He was preceded in death by his brother,
William “Denny” Gibson. He is survived
by his wife, Rebecca (Arbogast) Gibson; his
brother, Jim; his children, Laura (Chad),
Erin (George), Adam (Stacy), Matthew,
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Sean (Yuko), and Connor (Katie); and his
grandchildren, James, Peyton, Mia, Carmen,
John Henry, Luke, and Dorothy.

COL (Ret.) Gibson devoted his entire
adult life to serving his country and commu-
nity. He graduated from the U.S. Military
Academy at West Point in 1970. Upon being
commissioned as a second lieutenant in the
U.S. Army, COL (Ret.) Gibson took one of
the hardest paths possible, completing both
Airborne and Ranger training before serving
as an armor officer on active duty until 1975.

COL (Ret.) Gibson attended the Penn
State Dickinson School of Law, graduating
magna cum laude in 1975, where he served
as an editor of the Dickinson Law Review. He
received his masters degree from TJAGSA,
and he remained on active duty in the JAG
Corps until 1978. He was recalled to active
duty during Operation DESERT STORM
in 1991. COL (Ret.) Gibson’s service in the
Army on active and Reserve duty extended
for twenty-six years, and he retired as a
colonel in the JAG Corps in 1996.

While COL (Ret.) Gibson was in solo
practice in Somerset, Pennsylvania, he served
as a public defender, as the solicitor for the
Somerset School District, as counsel to the
Office of Children and Youth Services, and as
the solicitor for Somerset County. In 1997,
he was elected by the voters of Somerset
County to the Court of Common Pleas,
serving in that role until joining the Federal
bench in September 2003. He was honored
and grateful to hold that position until his
final illness. Outside of the court, he was
an adjunct professor at and a member of
the Board of Counselors for the Penn State
Dickinson School of Law.

He was an active member of St. Peter’s
Catholic Church. In addition to coaching
little league for many years, he enjoyed ball-
room dancing, detective stories, and dressing
well.6

HOLMES, Damon (1982-2025). Master
Sergeant (MSG) Damon Holmes passed
away on 30 May 2025 while serving as the
chief paralegal at the U.S. Army Training
Center at Fort Jackson, South Carolina. He
was forty-two years old.

MSG Holmes was born on 10 June
1982 in Columbia, South Carolina, to
Veronica Holmes. He enlisted in the U.S.
Army on 19 October 2006. His military
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assignments included various paralegal
positions at Fort Bragg, North Carolina;
Camp Casey, Republic of South Korea; and
the Pentagon. He earned an associate of arts
degree from Central Texas College in 2012
and a bachelor of science degree in legal
studies from American Military University
in 2016. MSG Holmes was a graduate of the
Army’s Master Leader Course and Airborne
School.

His military awards and decorations
include the Defense Meritorious Service
Medal, Meritorious Service Medal (x2),
Joint Service Commendation Medal, Army
Commendation Medal (x3), Joint Service
Achievement Medal, Army Good Conduct
Medal (x6), National Defense Service Medal,
Iraq Campaign Medal, Global War on
Terrorism Service Medal, NCO Professional
Development Ribbon (x4), Army Service
Ribbon, Army Overseas Service Ribbon,
Meritorious Unit Commendation, Superior
Unit Award, Parachutist Badge, Marksman-
ship Badge, and Driver and Mechanic Badge.

MSG Holmes is survived by his wife,
Raven Holmes; his children, Ashleigh,
Damon, Dylan, Noah, and Grace; his
mother, Veronica Holmes; and his siblings,
Lakila Holmes, Joseph Brunson, Earl and
Karla Holness, and Andrew Jones.

He will be remembered as a dedicated
leader and NCO, and a quiet professional
who approached every challenge with deter-
mination and integrity. He had a remarkable
ability to work through difficult issues and
consistently uplifted and improved those
around him.”

LATINO, Stephen (1978-2025). LTC
Stephen “Steve” Latino passed away on
27 July 2025 while serving as the regional
defense counsel for the Third Judicial Circuit
(Mississippi Valley Region) at Fort Camp-
bell, Kentucky. He was forty-six years old.
LTC Latino was born on 25 October
1978 in Boston, Massachusetts, to Rocco
and Darlene Latino. He enlisted in the U.S.
Army National Guard as an 11B infantry-
man in 1999, and then attended Purdue
University on a Reserve Officers’ Training
Corps Scholarship, earning a bachelor of
arts in 2001. He earned his law degree at the
University of Dayton School of Law and
was commissioned into the U.S. Army JAG
Corps in 2004. His military assignments
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include positions at Fort Campbell, Ken-
tucky; Fort Belvoir, Virginia; Fort Bragg,
North Carolina; Fort McNair, Virginia; Fort
Leavenworth, Kansas; Fort Riley, Kansas;
and Fort Huachuca, Arizona. Most recently,
he served as the deputy staft judge advocate
(DSJA) at Fort Huachuca, Arizona. LTC
Latino was a graduate of Basic Training and
Advanced Individual Training as an 11B, the
Judge Advocate Office Basic Course, Air-
borne School, Air Assault School, the Judge
Advocate Graduate Course, and Resident
Intermediate Level Education.

His military awards and decorations
include the Meritorious Service Medal (x5),
Army Commendation Medal (x2), Army
Achievement Medal (x2), National Defense
Service Medal, Afghanistan Campaign
Medal w/Bronze Service Star, Iraq Campaign
Medal w/Bronze Service Star, Global War on
Terrorism Expeditionary Medal, Global War
on Terrorism Service Medal, Army Service
Ribbon, NATO Medal, Overseas Service
Ribbon, Combat Action Badge, Parachutist
Badge, Air Assault Badge, four Overseas
Service Bars, and a Meritorious Unit Com-
mendation (Army).

LTC Latino is survived by his lov-
ing wife of twenty years, Suzanne Bojko
Latino; his children, Andrew, Emily,
and Grayson; his father, Rocco, and his
spouse, Carol Latino; his mother, Darlene
Stefanowiez-Latino; his siblings, Nicholas,
and his spouse, Alison Latino, Rocco, and
his spouse, Lauren Latino, Mary, and her
spouse, Derek Howard, and Stephanie, and
her spouse, Charly Latino. Steve also leaves

behind his loving dogs, Todd and Copper.*

LLOYD, Robert Jr. (1953-2025). The
Reverend LTC (Ret.) Robert Bruce “Rob”
Lloyd Jr. of Kailua, Hawaii, passed away
after a courageous seven-year battle with
Parkinson’s disease. As a retired pastor in
the United Methodist Church and a retired
officer in the U.S. Army JAG Corps, LTC
(Ret.) Lloyd’s life was shaped not by rank or
title but by a servant’s heart.

Whether serving his fellow Soldiers as
an Army officer, his congregants as a pastor,
or his fellow believers through the “Walk
to Emmaus” ministry, LTC (Ret.) Lloyd
poured himself out in service to others. His
life was dedicated to reflecting the love of
Jesus Christ.
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Born 14 December 1953, in Oberlin,
Ohio, to Robert Bruce Lloyd Sr., a professor
of classics, and Angela Davies (Pardington)
Lloyd, a Latin teacher and dean, LTC (Ret.)
Lloyd grew up in Lynchburg, Virginia. He
graduated from E. C. Glass High School,
where he met his future wife, Mary Lisa
Anderson. They were married on 23 August
1975, at Court Street United Methodist
Church in Lynchburg, and together built a
life of love and shared calling.

LTC (Ret.) Lloyd earned his under-
graduate degree in French from the College
of William and Mary in 1975 and was
commissioned as a second lieutenant in the
U.S. Army’s Transportation Corps that same
year. He was selected for the Army Funded
Legal Education Program and earned his law
degree from the University of Richmond
in 1981. He served with distinction in legal
positions across South Korea, Germany, and
the United States throughout his twenty-
eight-year military career.

After retiring from the Army, LTC
(Ret.) Lloyd earned a master of divinity from
Wesley Theological Seminary in 2006. He
was ordained as a Methodist pastor, serving
congregations in Kentucky, Virginia, and
Hawaii until stepping down from active
ministry in 2020.

LTC (Ret.) Lloyd’s ministry extended
beyond the pulpit. He remained deeply
involved in the Walk to Emmaus movement,
offering guidance, love, and support through
retreats and weekly reunion groups. Those
dear friends continued ministering to him
with great tenderness and care in his final
years.

LTC (Ret.) Lloyd is survived by the
love of his life, Lisa, his wife of nearly fifty
years; their beloved children, Mary Angela
Anderson Lloyd and Joseph Wesley (Kath-
leen “Katie”) Anderson Lloyd; and four
cherished grandchildren, Kyle James, Elise
Mary Kathleen, Sawyer Kathryn, and Miles
Anderson. He is also survived by his siblings,
Marshall, Johnny, and Celia, along with
Lisa’s siblings, Millard O. Anderson, Jr.,
Richard V. Anderson, and Julie A. Brennan.
He was predeceased by his parents and his
dearly loved in-laws, Millard Othello and
Mary (Boettcher) Anderson.”

LOKEN, Rachael (1983-2025). MSG Ra-
chael Loken passed away on 3 January 2025.
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She was serving as the chief paralegal at Joint
Special Operations Command at Fort Bragg,
North Carolina. She was forty-one years old.

MSG Loken was born on 6 November
1983 in Charleston, South Carolina, to the
late Brett and Michelle Mullen. She enlisted
in the U.S. Army on 1 February 2007. Her
military assignments included various para-
legal positions at Heidelberg, Germany; Fort
Hood, Texas; Fort Benning, Georgia; and
Fort Bragg, North Carolina. MSG Loken
earned a bachelor of arts in management and
was a graduate of the Army’s Senior Leader
Course and Airborne School.

Her military awards and decorations
include the Meritorious Service Medal,
Army Commendation Medal (x9), Army
Achievement Medal, Army Good Conduct
Medal (x4), National Defense Service Medal,
Afghanistan Campaign Medal, Global War
on Terrorism Expeditionary Medal, Global
War on Terrorism Service Medal, NCO Pro-
fessional Development Ribbon (x3), Army
Service Ribbon, Overseas Service Ribbon
(x3), NATO Medal, Parachutist Badge, and
Driver and Mechanic Badge.

MSG Loken is survived by her husband,
Chris Loken; her son, Nate Loken; and sister,
Samantha Skeens. She was preceded in death
by her son, Wyatt Alexander Loken, and her
parents, Brett and Michelle Mullen."

MCcKAY, James (1945-2025). COL (Ret.)
James C. Mckay passed away on 26 Decem-
ber 2025 after enduring amyotrophic lateral
sclerosis (ALS/Lou Gehrig’s Disease) with
grace, resolve, and dignity. He was eighty
years old.

COL (Ret.) McKay grew up in Belling-
ham, Washington. His father was Chairman
of the Lummi Indian Tribe in Bellingham,
and his mother was a member of the
Shoshone Indian Tribe from Wind River,
Wyoming.

After high school, COL (Ret.) McKay
volunteered and joined the Army, including
serving on active duty as a paratrooper in
Vietnam from 1968 to 1969 in the 82d
Airborne Division and the 1st Air Cavalry
Division. COL (Ret.) McKay was highly
decorated for his actions in service, including
the Silver Star, Soldier’s Medal, Bronze Star
with Valor device, and Air Medal with Valor
device and fourteen oak leaf clusters. He
engaged in extremely dangerous missions,
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including jumping from helicopters to rescue
wounded Soldiers as part of a medevac unit,
which has recently been recognized and
awarded the Congressional Gold Medal."
COL (Ret.) McKay was also awarded the
Vietnamese Cross of Gallantry with palm,
the Vietnamese Civil Action Award with
palm, and the Valorous Unit Award."

After his military tour, COL (Ret.)
McKay graduated from Seattle University,
and subsequently from the New Mexico
University School of Law, earning his law de-
gree in 1978. He met his wife, Janet McKay,
during their time together in law school.
After law school, they moved to Santa Fe to-
gether, where he was admitted to the Bar and
worked at the New Mexico Supreme Court,
the New Mexico Attorney General’s office,
and the city of Santa Fe, where he served as
City Attorney.

COL (Ret.) McKay continued his ser-
vice with the Army National Guard when he
moved to Santa Fe and, in 1992, he became
general counsel for the New Mexico Army
National Guard, and subsequently State
Judge Advocate for the State of New Mexico.
He retired from the Guard and moved with
Janet to Scottsdale in 2016. Besides his
combat awards, he was awarded the Merito-
rious Service Medal (x5), the Outstanding
Volunteer Medal, and numerous other
awards and decorations, including the State
of New Mexico Distinguished Service Medal,
the Medal of Merit, and the Outstanding
Service Medal.’?

COL (Ret.) McKay is among the most
decorated New Mexico National Guardsmen
and a New Mexico National Guard Hall of
Honor inductee. His legacy of selfless service
and leadership endures through the countless
Soldiers he influenced and the lasting impacts
of his work, including his instrumental role
in establishing the State of New Mexico Ser-
vicemembers’ Group Life Insurance (SGLI)
reimbursement and the state income tax
deduction for National Guard members.'*

COL (Ret.) McKay’s favorite activity
was fly fishing New Mexico streams. He
was also a lifelong Chicago Cubs fan, an
inveterate collector of Christmas ornaments,
and brave beyond telling. He was the first
in his family to attend college and the first
Wind River Shoshone to graduate from law
school. COL (Ret.) McKay is survived by
his wife, Janet, his children, of whom he was
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immensely proud, sons Foster McKay and
Andrew McKay, and daughter Elizabeth
McKay Judd; and his three grandchildren.'s

PHELPS, John (1950-2025). COL (Ret.)
John Phelps passed away on 21 April 2025.
He was seventy-four years old.

COL (Ret.) Phelps was born on 15
November 1950 and was the son of John and
Wilma Phelps. His military career as a JA was
long and distinguished, spanning thirty years.
He served as a prosecutor, defense counsel,
administrative law attorney, professor at the
U.S. Army Judge Advocate General’s Legal
Center and School, deputy chairman of the
International Law Department of the U.S.
Naval War College, DSJA for the Military
District of Washington, and the SJA at Fort
Rucker, Alabama. Other staff assignments
included serving in the Office of The Judge
Advocate General, and as chief, U.S. Army
Defense Appellate Division. COL (Ret.)
Phelps also served as the chief legal advisor
for Allied Forces Southern Europe (NATO)
from 1999 to 2002, where he was responsible
for legal advice affecting regional operations
as well as NATO operations in Bosnia,
Kosovo, Macedonia, and Afghanistan.

While deployed, COL (Ret.) Phelps was
assigned as the legal advisor for detainee oper-
ations, Task Force 134, and Multi-National
Forces Iraq.

COL (Ret.) Phelps held a bachelor of
science from Ohio State University, a law
degree from the University of Cincinnati
College of Law, and a master of arts in
national security and strategic studies from
the U.S. Naval War College. His personal
military decorations and awards include the
Legion of Merit (x3), Bronze Star, Defense
Meritorious Service Medal, Meritorious
Service Medal (x4), Army Commendation
Medal (x2), Army Achievement Medal (x2),
Kosovo Campaign Medal, Iraq Campaign
medal, and NATO Medal, as well as the Air
Assault Badge, Parachutist Badge, and Army
Staff Badge.

After retiring from active-duty service
in 2008, COL (Ret.) Phelps continued his
life of service when he joined the Defense
Institute for International Legal Studies
(DIILS) in Newport, Rhode Island, as
a regional program director for North,
Central, and South America. He was later
assigned regional program director for the
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Middle East and Central Asia, and addition-
ally served as course director for the flagship
DIILS resident course on the law of armed
conflict and human rights.

COL (Ret.) Phelps is survived by his
partner of more than twenty years, Elaine
Cascio; his son, Brian; his daughter, Erin
(Christopher Powers); and five grandchil-
dren.’®

SPENCER, Bryan (1932-2025). COL
(Ret.) Bryan Stulting Spencer, of Austin,
Texas, passed away on 21 December 2025.
He was ninety-three years old.

COL (Ret.) Spencer was born in Beau-
mont, Texas, on 31 January 1932. He grew
up in Galveston, Texas, where his family
moved in 1937. He graduated from Ball
High School in 1949, from Texas A&M in
1953, and from the University of Texas Law
School in 1958. Upon his graduation from
Texas A&M, Bryan entered the Army in the
Army Security Agency. His last assignment
with the agency was in Korea on the 38th
parallel.

COL (Ret.) Spencer then returned to
Texas, married Lucy Phillips, and entered
law school. Following law school, he worked
at the Texas Highway Department doing
eminent domain right-of-way acquisition
for the I-10 and I-35 interstate highways.
He returned to the U.S. Army as a JA in
1960, where he served for twenty-eight years.
He was the SJA to several general officers:
two became Chief of Staff of the Army,
two became Chairman of the Joint Chiefs
of Staff, and one became U.S. Secretary of
State. Duty stations included Fort Bliss,
Texas; Mannheim, Germany; the Republic of
Vietnam; Fort Carson, Colorado; Bangkok,
Thailand; the Pentagon; Naples, Italy; Fort
Leavenworth, Kansas; and Fort Sam Hous-
ton, Texas.

In retirement, COL (Ret.) Spencer
served as the SJA for the Texas State Guard.
He was active in the American Bar Asso-
ciation (ABA) and served on the Standing
Committee on Legal Assistance to Military
Personnel and on the editorial board for the
ABA magazine. He was chairman of the
Military Law Committee of the State Bar of
Texas. He was awarded the Legion of Merit
(x2), Bronze Star (x2), Defense Meritorious
Service Medal, Meritorious Service Medal
(x2), the Korean Service Medal, and the

24

COL (Ret.) Bryan Spencer. (Source: Legacy.com)

Vietnam Service Medal, among other numer-
ous awards.

COL (Ret.) Spencer was actively
involved in the Boy Scouts of America,
achieving the rank of Eagle Scout. His pas-
sion was Philmont Scout Ranch, where he
first visited as a scout in 1947. He returned
as a guide in 1949 and 1952. Despite the
breadth and diversity of his military expe-
rience, Philmont was his favorite topic of
conversation.

COL (Ret.) Spencer was preceded in
death by his wife, Lucy Phillips Spencer, and
his parents, Bryan and Lela Stulting Spencer.
He is survived by his sons, David B. Spencer
and Terrence P. Spencer; his sister, Patricia
Spencer Maher; and his three grandchildren,
Sarah Spencer, Grant Spencer, and Ansel
Spencer."”

TROCHE, Joshua (1978-2025). MSG
Joshua J. Troche passed away on 7 August
2025 while serving as the chief paralegal
NCO the 63d Readiness Division, Mountain
View, California. He was forty-seven years
old.

MSG Troche was born on 23 May 1978
in Brooklyn, New York. He enlisted in the
U.S. Army on 22 July 1999. MSG Troche
initially served with the 246th Quartermaster
Company in Aguadilla, Puerto Rico, as
a mortuary affairs specialist. In 2002, he
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reclassified to a combat engineer specialist
and served with the 448th Engincer Battal-
ion. Ultimately, he found his passion in the
law and reclassified to a paralegal specialist
in 2006. His military assignments included
various paralegal positions of increasing
responsibility at the 174th Legal Support
Organization; st Armored Division; Ist
Mission Support Command; 4th Sustain-
ment Command (Expeditionary); 79th
Theater Sustainment Command; and

the 377th Theater Sustainment Com-
mand. MSG Troche deployed to Iraq with
the 166th Regional Support Group in

2010. He earned a bachelor of science degree
in criminal justice from Universidad Del Este
and was a graduate of the Army’s Advanced
Leaders Course and Senior Leaders Course.

MSG Troche’s military awards and
decorations include the Meritorious Service
Medal (x4), Joint Service Commendation
Medal, Army Commendation Medal (x4),
Army Achievement Medal (x2), Army Good
Conduct Medal (x5), Army Reserve Com-
ponents Achievement Medal (x3), National
Defense Service Medal, Iraq Campaign
Medal (with bronze star), Global War on
Terrorism Service Medal, Armed Forces Ser-
vice Medal, Military Outstanding Volunteer
Service Medal, and the Army Forces Reserve
Medal.

He is survived by his wife, Tatiana; his
children, Jaden and Journey; his parents,
Blanca and Jesse Sr.; and his brothers, Jesse
Jr. and Jason. He will be remembered as a
senior NCO who lived the Army Values, and
a quiet professional who deeply cared for his
fellow Soldiers. He brought immeasurable
joy and light to all who were fortunate
enough to know him."

VANISON, Gregory (1980-2025). Major
(MA]J) (Ret.) Gregory Vanison passed away
on 12 June 2025, after a life of dedicated
service to his country and community. He
was forty-four years old.

MAJ (Ret.) Vanison began his military
career in November 2001, enlisting in the
U.S. Marine Corps. He deployed to Al Asad
Air Base, Iraq, from 2004 to 2005, serving
honorably during a pivotal time in the
Global War on Terrorism. After completing
his active-duty service with the Marine
Corps in March 2008, he transitioned to the
Georgia Army National Guard.
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In December 2008, he earned his juris
doctor degree from Florida Coastal School of
Law. Shortly thereafter, MAJ (Ret.) Vanison
commissioned as a JA in the South Carolina
Army National Guard, where he served from
November 2008 to November 2009. He
then returned to the Georgia Army National
Guard, where he held a variety of leadership
roles, most notably as brigade judge advocate
for the 648th Maneuver Enhancement Bri-
gade during its deployment to Afghanistan
in support of Operation Enduring Freedom
from 2012 to 2013.

Following this deployment, MAJ (Ret.)
Vanison accepted a challenging position as a
full-time attorney with the Alaska National
Guard, continuing his service in both legal
and operational capacities. In 2016, he was
selected to serve as defense counsel for the
Office of Military Commissions at Guan-
tanamo Bay, Cuba. He later moved to the
National Capital Region, where he took on
broader responsibilities within the National
Guard Bureau’s Office of the General Coun-
sel. He retired from military service in 2021.

MA] (Ret.) Vanison’s military deco-
rations reflect his exceptional service and
include the Defense Meritorious Service
Medal, Army Commendation Medal (x3),
Global War on Terrorism Expeditionary
Medal, Iraq Campaign Medal, Afghanistan
Campaign Medal, and the Alaska National
Guard Legion of Merit.

A proud Marine, Soldier, and JA, MA]
(Ret.) Vanison’s legacy is marked by unwav-
ering dedication, leadership, and service. He
is survived by his beloved wife, Dusty; his
children, Erika and Gregory; and his grand-
children, Alora and Adonis.”” TAL

Dr. Roland is the Regimental Historian,
Archivist, and Professor of Legal History and
Leadership at The Judge Advocate General’s
Legal Center and School in Charlottesville,
Virginia.
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Lore of the Corps

The Man Behind the
SCOTUS Military Justice
Case Names

Warden Jacob J. Parker

By Mr. Dwight H. Sullivan
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Jacob J. Parker. (Photo courtesy of author)

Two of the U.S. Supreme Court’s most
significant military justice decisions share a
party’s name. In both O’Callaban v. Parker'
and Parker v. Levy,” the “Parker” was Warden
Jacob J. Parker of the Federal penitentiary

at Lewisburg, Pennsylvania. This article
contributes to military justice heritage by
providing a biography of Parker. Studying
Parker’s role in two landmark military justice
cases also highlights a significant and ongoing
shift in the Supreme Court’s approach to
review of court-martial cases resulting from
the Military Justice Act of 1983.

Jacob J. Parker’s Background

Jacob Jordan Parker was born in Blooming-
ton, Illinois, on 9 December 1923.* A recent
high school graduate, he was working for

the Campbell Soup Company in Chicago
when he enlisted in the Marine Corps on 29
July 1942—almost eight months after the
“day that will live in infamy.” His term of en-
listment was “for the DURATION OF THE
NATIONAL EMERGENCY.”® At the time,
he was 5-feet-8.5-inches tall and weighed 153
pounds.” He had light brown hair, blue eyes,
and a “[rJuddy” complexion.®

Parker reported to Marine Corps
Recruit Depot San Diego for basic training.’
He stayed put after completing the arduous
program, serving as a drill instructor from
September 1942 to June 1944." Then, as
a corporal, he participated in the Marine
Corps’s Pacific island-hopping campaign.
From 15 September through 28 October
1944, as a member of the newly formed 3d
Armored Amphibian Battalion (Provisional),
Amphibian Tractor Group, Fleet Marine
Force, Pacific Troops, he engaged in com-
bat operations against Japanese forces on
Peleliu.!!

General Roy S. Geiger—who by the end
of World War II commanded Fleet Marine
Force, Pacific—called the battle for Peleliu
the toughest in the Pacific campaign.'?

One veteran of the battle observed that the
island’s Japanese “defenders would delay

the attacking Marines as long as they could,
attempting to bleed them as heavily as
possible.”"* They did so by combining “the
devilish terrain with the stubborn, disci-
plined, Japanese soldiers to relinquish Peleliu
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at the highest cost to the invaders.”™* As a
result, what was expected to be a four-day
battle dragged out into seventy-three days
of close combat.”® U.S. casualties numbered
9,615, of whom 1,656 died.'® Almost all

of Peleliu’s Japanese garrison fought to the
death; an estimated 10,900 Japanese service
members were killed while only nineteen
were captured during the operation."”

Parker took part in the operation from
D-Day through D-plus 43.'* His battalion
performed significant duties throughout
that time. The unit’s armored amphibian
tractors—commonly called LVT(A)s or
amphibian tanks—preceded the first wave
during the initial assault.”” Their mission was
to “[n]eutralize shore defenses by fire with
particular attention to Flanks” and then,
after “passing through the water line beach
defenses,” render “immediate fire support
for assault waves.”” Japanese resistance was
heavy. By noon on D-Day—Iless than four
hours into the operation—just forty-five
of the battalion’s seventy-three LVT(A)s
remained operational.”!

As the Marines slowly advanced inland
over the following days, the amphibian tanks
evacuated casualties and delivered ammu-
nition, food, water, and other supplies to
Marines on the frontline.”? The LVT(A)s’
75mm howitzers and mounted .50 caliber
machine guns sometimes augmented infan-
try units’ firepower.” But Parker’s battalion
was mostly employed on reef-patrol duty to
protect against Japanese counter-landings.*
Utilizing their amphibious capability, the
LVT(A)s also executed special direct-fire
missions against targets best approached
from offshore.” On 28 September (D-plus
13), thirty-five of the battalion’s LVT(A)s led
an amphibious assault against Ngesebus—an
adjacent island.” The Marines completed
their seizure of the island the following day.””

Like the other U.S. Service members
on Peleliu, amphibian tank crews performed
their duties in sweltering heat and humidi-
ty.”® On most days, the temperature reached
105 degrees, sometimes spiking to as high as
115.% The U.S. Service members on Peleliu
were also plagued by ubiquitous blowflies.
As one member of Parker’s battalion later
recalled:

Flies were everywhere. They covered
your clothing and it didn’t do any
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Three LVT(A)s assault Ngesebus during the battle for Peleliu. (Photo courtesy of author)

good to brush them off, because
they were right back at you. What
was really bad was trying to eat. If
you opened a can of jam, the top
would be instantly covered with
flies. Try as you might, you could
not get a cracker with jam into your
mouth without a few flies included.

No wonder so many men got deathly
sick on Peleliu. These flies had a perfect
dinner on Marines and Japanese dead
that lay bloated and black in the tropical
sun. When you ate one, you didn’t know
which kind of body they had just finished
working on.*

As the battle progressed and the need
for amphibious vehicles waned, many
members of Parker’s unit were reassigned
to infantry duties.*" Their primary mission
was to support a clearing operation against
a heavily defended Japanese cave complex.*
Later, many of the battalion’s Marines
became stretcher bearers.®

The battalion began reboarding U.S.
transport ships on 25 October (D-plus
40).3* Parker left Peleliu on 29 October
1944—a little more than a week after the
Marine Corps relinquished command of the
operation to the Army’s 81st Infantry Divi-
sion.* His 819-member battalion suffered
roughly 15 percent casualties during the
Peleliu campaign.®
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A month-and-a-half after withdrawing
from Peleliu, Parker was transferred to an
officer training program.*” Assigned to study
at the University of Southern California, he
did not last long.*® Parker washed out of the
program, displaying what we would now
recognize as symptoms of post-traumatic
stress disorder*”—probably resulting from
the horrific combat at Peleliu. He was honor-
ably discharged, having served in the Marine
Corps for three years and seventeen days.*

Following his military service, Parker
studied at the University of Notre Dame.*!
He probably used his GI Bill benefits to
attend.*” While still an undergraduate, Parker
became engaged to Hedy Klein of Evergreen
Park, Illinois.** At that time, she worked as an
executive secretary at Inland Steel Corpora-
tion.* They would go on to marry and have
eight children.* Parker graduated with a de-
gree in social studies in 1949.% The following
year, he received a master’s degree in criminal
justice, also from Notre Dame.*”

Parker began his career in the Federal
prison system in March 1950 as a tower
guard at the Terre Haute, Indiana, peniten-
tiary.*® He rose quickly. After sixteen months
as a correctional officer, he became a case
worker and then a classification officer.”” In
1959, he was elevated to associate warden
in charge of treatment at the McNeil Island
Federal penitentiary in Washington State.*®
Five years later, he was transferred to the
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Atlanta Federal penitentiary, where he held
the same position.>* After just one year in
Georgia, Parker was selected as warden of
the U.S. Federal Penitentiary, Lewisburg,
Pennsylvania.>

Parker as Lewisburg’s Warden
Parker was forty-one years old when he
became Lewisburg’s warden on 4 October
1965.%% Built in an Italian Renaissance
architectural style, Lewisburg (originally
named the Northeastern Penitentiary) was
designed as a model correctional facility
that would emphasize rehabilitation of
inmates.>* When it opened on 15 November
1932, it was considered “the world’s most
modern penal institution in operation.”
The facility’s 1,000-acre grounds included
both the medium-security penitentiary and a
minimum-security farm camp.> The prison
staff numbered approximately 300.” About
1,400 inmates were confined at the facility.>®
Roughly 250 to 350 more were located at the
minimum-security Allenwood Camp, which
also fell under Parker’s authority.>

Consistent with the guiding concept for
the Lewisburg penitentiary’s establishment,
Parker’s penological philosophy emphasized
rehabilitation.®® An oft-repeated saying of his
was, “These men are committed as punish-
ment, not for punishment.”®

The position as Lewisburg’s warden
came with certain perquisites. The warden’s
official residence was “a fifteen-room house
resting on a very ample plot of land atop a
hill.”** Three prisoners served year-round
as “houseboys” at the residence, where they
would “clean house, polish floors, wash,
hang, and iron the clothes, cook the food,
and wash the dishes—as well as do the baby
sitting.”® From spring through fall, another
three prisoners tended the warden’s garden.**
The warden and his staff also enjoyed a
clubhouse operated by inmate labor.®

Parker received considerable newspaper
coverage in 1967 resulting from the arrival
of a new inmate: Jimmy Hoffa. In 1964, the
Teamsters Union president was convicted in
two separate Federal trials of jury tampering
and fraud related to his union’s pension
fund; he was sentenced to two consecutive
terms of confinement totaling thirteen
years.* Following aggressive but ultimately
unsuccessful efforts to overturn his con-
victions,” Hofta arrived at Lewisburg on 7
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March 1967 to begin serving his sentence.®®
Upon the Teamster president’s incarcer-
ation, Parker was widely quoted as saying
the high-profile inmate would be treated
like any other prisoner.®” While confined at
Lewisburg, Hoffa played a role in Parker’s
name becoming associated with one of the
Supreme Court’s most significant military
justice rulings.

O’Callaban v. Parker

Victor Rabinowitz—who earlier in his
career had co-founded the National Law-
yers’ Guild—was friendly with Hoffa.”

The union leader had previously retained
Rabinowitz to represent two local Teamster
officials charged with mail fraud.” During
one of Rabinowitz’s visits with Hoffa at
Lewisburg, the Teamster chief introduced
him to James F. O’Callahan.” O’Callahan
was a former Army sergeant who had been
convicted at a 1956 general court-martial

of attempted rape, assault with intent to
commit rape, and housebreaking.” His con-
victions arose from his unlawful entry into

a Honolulu hotel room, where he accosted a
fourteen-year-old girl.”* O’Callahan battered
the girl’s face, gagged her, and bound her
wrists before she managed to flee from the
room.” The court-martial sentenced him to
confinement for ten years, a dishonorable
discharge, and forfeiture of all pay and allow-
ances.”® The entire contested case, including
sentencing, lasted less than seven hours; the
parties were on the record for less than four
hours.”” Remarkably, the trial counsel began
his closing argument by telling the members
that the “prosecution has taken an unusually
778 suggesting
that general courts-martial of the era tended

long time in presenting its case,

to be rather cursory.

After the convening authority approved
the sentence,” the Army Board of Review
affirmed the findings and sentence® and the
Court of Military Appeals denied review.*!
O’Callahan was initially confined at the
Branch United States Army Disciplinary
Barracks, Lompoc, California.** In March
1958, he was transferred to Federal civilian
custody at Lewisburg.® From there, in May
1960, he was paroled.* Two years later, he
was convicted in Massachusetts state court
of rape, leading Federal officials to revoke his
parole.¥ After completing his state prison
sentence in 1966, O’Callahan returned to

Army Lawyer =

Lewisburg to serve the remainder of his
court-martial confinement.*

Rabinowitz disliked O’Callahan but
believed his case presented a compelling legal
issue: the constitutionality of applying the
Uniform Code of Military Justice (UCMY])
to an offense unconnected to military
service.” Rabinowitz later recalled that
“O’Callahan had no money for legal fees, but
Jimmy [Hoffa], very generous with my time,
quickly talked me into taking the case and
talked O’Callahan into assigning to me the
substantial back pay he would get if he won
his case.”®® Rabinowitz added, “I didn’t think
the assignment was worth anything, but I
couldn’t resist the legal issue and Jimmy’s
blandishments.”® He thought O’Callahan’s
case would probably go before the Supreme
Court.” Rabinowitz’s view was that “when I
get paid for arguing an issue at the Supreme
Court level, I regard it as gravy. The argu-
ment itself is compensation enough.”"

Until Hoffa talked Rabinowitz into
taking on the case, O’Callahan had been
representing himself.”> Both the U.S. District
Court for the Middle District of Pennsyl-
vania and the U.S. Court of Appeals for
the Third Circuit had already ruled against
O’Callahan, who had also failed to persuade
the Court of Military Appeals to grant
habeas relief.”® But Rabinowitz secured a
fresh look from the Third Circuit, which
again ruled against O’Callahan.”* A little
more than three months after that decision,
the Federal Bureau of Prisons transferred
O’Callahan from Lewisburg to Federal
Correctional Institution (FCI) Sandstone,
Minnesota.” His prison record explains
that he was transferred because “he was the
suspected leader of a strike at Lewisburg for
the purpose of demanding more Industries
pay and better working conditions.”

Rabinowitz had been right when he pre-
dicted that O’Callahan’s case would interest
the Supreme Court. On 14 October 1968,
the Court granted certiorari to consider
whether a court-martial has “jurisdiction to
try a member of the Armed Forces who is
charged with commission of a crime cogniza-
ble in a civilian court and having no military
significance, alleged to have been committed
off-post and while on leave.”” After hearing
oral argument, a 6-3 majority of Supreme
Court justices initially voted to uphold
O’Callahan’s conviction.”® Justice Harlan
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Jimmy Hoffa enters the U.S. Federal Penitentiary in Lewisburg, PA. (Photo courtesy of author)

circulated a draft opinion for the Court that
would have rejected the argument that the
Constitution forbids “the military trial and
punishment of a soldier for a purely civilian
offense.” Two days later, Justice Douglas
circulated a draft dissent that began:

The Court’s opinion leaves me

aghast.

The sweep of power of the Penta-
gon over members of the Armed
Forces is now broad and seemingly
limitless, save and unless the Penta-
gon exercises its discretion to let a
civilian authority take over the pros-
ecution. Anything, however, which
a soldier, sailor, or marine does
apparently reflects on the image of
the Pentagon and the Pentagon may

move to vindicate its interests.!?

The day after Justice Douglas circulated
that draft dissent, Justice Fortas sent a memo-
randum to Justice Harlan, with copies to

the other Justices.'*" Although Justice Fortas
had voted with the majority in conference,
he informed Justice Harlan that “I cannot go
along with your draft.”"%* He proposed that
the Court

remand to require the military
to prove—and to give them an
opportunity to prove that this
court-martial, rather than civil trial,
served a substantial purpose with
respect to “the Government and
Regulation” of the Armed Forces
(Art. I, § 8, cl. 14) in terms of the
performance of their military func-
tions.!%?

Justice Harlan responded on 14
April, rejecting Justice Fortas’s proposed
disposition.'” He circulated a memoran-
dum arguing against a ““status’ test” for
court-martial jurisdiction.'” He also opposed
a remand, noting that the court-martial had
occurred more than a decade earlier. “I doubt
that either the respondent or petitioner can
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now garner relevant information as to the cir-
cumstances of, and military interests affected
by, petitioner’s crime,” he observed.'%

Amid the Supreme Court’s deliber-
ations on O’Callahan, on 15 May 1969,
President Nixon accepted the resignation
of Justice Fortas, who was under an ethical
cloud.'” On that same day, his chambers
circulated a never-to-be-published, detailed,
twenty-one-page draft dissenting opinion in
O’Callaban '

By 19 May, Justice Harlan had lost the
majority. Justice Douglas circulated a draft
opinion of the Court setting aside O’Callah-
an’s court-martial conviction.'” With some
minor revisions, that became the opinion of
the Court issued on 2 June 1969.° The final
ruling was 5-3, with Chief Justice Warren
and Justice Brennan having reversed their
initial votes to deny habeas relief.""* The
landmark ruling held that a court-martial
did not have subject-matter jurisdiction to
try a Service member for an offense uncon-
nected to military service."'> Because there
“was no connection—not even the remotest
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one—between [O’Callahan’s] military duties
and the crimes in question,” the Supreme
Court set aside his convictions under its
newly announced service-connection

test.!’® But it was not Warden Parker whose
resulting duty it was to release O’Callahan
from confinement. Because of O’Callahan’s
transfer the previous year, that responsibility
fell on FCI Sandstone’s warden.!'*

While Rabinowitz had the satisfaction
of prevailing at the Supreme Court, he
obtained no monetary recompense. After
the Supreme Court’s decision, the U.S.
Court of Claims ruled that O’Callahan was
entitled to back pay only until 8 March 1961,
the date his enlistment would have expired

had he not been dishonorably discharged.'*s
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Although the Court of Claims rejected
Rabinowitz’s argument that O’Callahan
was entitled to back pay through his release
from confinement in 1969, O’Callahan still
received what Rabinowitz characterized as
“quite a tidy sum for back pay and allowances
lost—money he had assigned to us for legal
fees.”"'¢ But, contrary to the fee agreement
Jimmy Hofta had brokered, Rabinowitz
received none of O’Callahan’s back pay.
Nor did his client provide him with “even a
‘thank you.””""” Rabinowitz added, “A year or
so later, I did hear from him again—he was
in trouble in Massachusetts, and he asked me
for help. This time I declined.”"®

After eighteen years of O’Callahan’s

service-connection test, the Supreme Court

renounced it. In its 1987 Solorio v. United

States decision, the Court overruled O’Cal-

laban, holding that “the requirements of

the Constitution are not violated where,

as here, a court-martial is convened to try a

serviceman who was a member of the Armed

Services at the time of the offense charged.”'"
Justice Douglas’s opinion for the Court

in O’Callaban referred to another Lewisburg

inmate with whose name Parker’s is indelibly

linked. In his disquisition on the evils of

the military justice system, Douglas cited an

article titled Justice and Captain Levy.**

Parker v. Levy

Captain Howard B. Levy’s case was the sub-
ject of an extraordinary volume of litigation,
much of it bearing Parker’s name.

Levy was assigned as the chief of the
Dermatological Service of the U.S. Army
Hospital, Fort Jackson, South Carolina, from
July 1965 until his court-martial in 1967.%*!
He opposed the United States’ military op-
erations in Vietnam.'?? One of his duties was
to provide dermatology training to Special
Forces medics.'” In the summer of 1966,
the hospital’s commander determined that
the training Levy was providing was “totally
unsatisfactory.”** Believing that “strong cor-
rective action was demanded,” he gave Levy
a written order to conduct the training.'”
Levy “read the order, acknowledged that he
understood it, but stated that he would not
obey it because he did not feel that obedience
of it would be consistent with his sense of
medical ethics.”"** The hospital commander
replied that Levy must nevertheless obey the
order."” When Levy thereafter failed to con-
duct the training, “the order was in essence
repeated.”® Levy nevertheless “persisted in
his refusal to obey, frequently remarking to
associates and enlisted subordinates during
this period that he had received the order
but that he would not obey it, and in fact, he
did not.”*® When his enlisted subordinates
offered to conduct the training in his place,
Levy “ordered them not to, and accompanied
his order with a threat of punishment.”**

Levy also made statements to enlisted
personnel expressing his opposition to the
war in Vietnam. For example, he stated that
he would not go to Vietnam if ordered, that
Black Soldiers should refuse to fight because
they are subjected to discrimination, and
that Special Forces personnel are “thieves and
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killers of peasants and murderers of women
and children.”"*' He also told some Special
Forces enlisted personnel that “I hope when
you get to Vietnam something happens to
you and you are injured.”"**

Levy was charged with violating Article
90, UCMJ, by willfully disobeying an order
to establish and operate a dermatology
training program for Special Forces medics;
violating Article 134, UCM], by promoting
“disloyalty and disaffection among the
troops”; and violating Article 133, UCM],
by making “[i]ntemparate, defamatory,
provoking, and disloyal statements.”**?

At the conclusion of a fifteen-day general
court-martial, the members found him guilty
and sentenced him to a dismissal, forfeiture
of all pay and allowances, and confinement at
hard labor for three years.'**

Before his court-martial, Levy engaged
in extensive—although ultimately unsuc-
cessful—litigation in Article III courts to
prevent his trial."** After Levy’s conviction,
the convening authority and the Secretary
of the Army declined his requests to defer
confinement while the case was under
review.** The Court of Military Appeals
rejected Levy’s request that it intercede.'””
Levy then unsuccessfully asked Article ITI
courts to order his release on bail pending
disposition of his appeal.'*® Justice Douglas
dissented from the Supreme Court’s denial
of certiorari to review the Fourth Circuit’s
rejection of Levy’s bail request.'*

The Army Board of Review affirmed
the findings and sentence on 29 August 1968
and the Court of Military Appeals denied
review on 6 January 1969." Following
completion of the direct appeal process,
military officials executed Levy’s dismissal
on 20 January 1969."*' Eleven days later,
Levy was transferred from the U.S. Disci-
plinary Barracks to the Lewisburg Federal
penitentiary.'** Levy spent most of his time
there assigned to the minimum-security farm
camp.'*? Charles Morgan of the American
Civil Liberties Union filed a habeas peti-
tion for Levy on 19 April 1969.'* That
petition named Levy’s immediate custo-
dian—Warden Jacob J. Parker—as the first
respondent.'*

On the same day they filed the habeas
petition, Levy’s legal team also asked the
district court to grant him bail."** The district
court denied that request on 7 May 1969."
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The Third Circuit similarly denied bail on
2 June 1969."® Levy’s counsel then applied
to Justice William J. Brennan—the Third
Circuit justice—for bail on 3 July 1969."*
Five days later, Justice Brennan denied

the request.”® Undeterred, Levy’s counsel
submitted a new bail application to Justice
Douglas on 19 July."!

On 2 August 1969—exactly two
months after issuance of his opinion for the
Court in O’Callaban mentioning Levy’s
case—Justice Douglas ordered Levy’s
release from confinement on bail.">? Justice
Douglas acknowledged that the application
to him “carries a special burden, for we very
seldom grant an order that has been denied
by the Circuit Justice,” as Levy’s had.">* The
normal practice in such an instance “is to
refer such renewed application to the full
Conference of this Court.”"* But, Justice
Douglas rationalized, “We are now in recess
and widely scattered; hence referral to the
Conference is not immediately possible.”"*
Justice Douglas suggested that relief was
appropriate given questions about whether
Article 134 of the UCM] is unconstitu-
tionally vague and because some of Levy’s
convictions presented the issue of the extent
to which First Amendment rights apply in
the military.’ He ordered Levy released on
bail of $1,000."” The order was captioned
Levy v. Parker.”®

Levy was freed on the evening of 5
August—ijust nine days before his con-
finement was set to expire.””” Newspapers
quoted Warden Parker as saying, “He left
no forwarding address.”'®’ The year after
his release, Levy co-authored a book with
an anti-Vietnam War protestor convicted
of burning his draft card about their
experiences in the prison system.'! The
book referred to Warden Parker by name
in only one passage; the reference was not
favorable.'®*

In October 1969, the Supreme Court
left in place Justice Douglas’s order granting
Levy bail.'** Although the full Court’s pub-
lished order did not indicate any dissents, a
handwritten note in Justice Douglas’s papers
recorded the vote as four-to-three.'¢*

Almost a year after Levy’s release on
bail, Parker left Lewisburg. In July 1970,
Parker became the warden at the Federal
correctional facility at McNeil Island in
Washington State.' Levy’s collateral
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challenge to his court-martial convictions
continued.

After being denied habeas relief at the
district court level, Levy appealed to the
Third Circuit.'® Parker’s name remained
on the case, even though it should not have.
Federal Rule of Appellate Procedure 43(c)(1)
then provided:

When a public officer is a party
to an appeal or other proceed-
ing in the court of appeals in his
official capacity and during its pen-
dency . . . ceases to hold office, the
action does not abate and his suc-
cessor is automatically substituted
as a party. Proceedings following the
substitution shall be in the name of
the substituted party . .. .'

Thus, Marvin R. Hogan—Lewisburg’s
warden at the time of the Third Circuit’s
proceedings in the case—should have been
substituted for Parker. The Supreme Court’s
landmark decision in the case should be
known as Hogan v. Levy. But, for whatever
reason, Jacob Parker’s name remained.

In 1973, the Third Circuit concluded
that “Articles 133 and 134 are void for vague-
ness.”"*® The court also expressed concern
that those articles would “chill protected
speech.”® The court held that Captain
Levy’s findings of guilty for violating those
statutes were constitutionally infirm."”

The Supreme Court heard argument
in the case on 20 February 1974."" It was a
clash of legal titans. Solicitor General Robert
Bork argued the case for Parker and the other
petitioners.””” Charles Morgan Jr.—then the
regional director of the American Civilian
Liberties Union’s Atlanta office—had
represented Levy at his court-martial and
ever since.'”® He once again appeared on the
doctor’s behalf."* Bork prevailed.

Four months after hearing oral argu-
ment, in a landmark 5-3 ruling, the Court
rejected Levy’s vagueness and overbreadth
challenges to Articles 133 and 134."7 Justice
Rehnquist’s opinion for the Court empha-
sized the unique military needs of discipline
and obedience to orders:

While the members of the mil-

itary are not excluded from the
protection granted by the First
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Jacob J. Parker (left) walks alongside U.S. Attorney General Nicholas Katzenbach, 1965. (Photo courtesy of author)

Amendment, the different charac-
ter of the military community and
of the military mission requires
a different application of those
protections.  The fundamental
necessity for obedience, and the
consequent necessity for imposition
of discipline, may render permissi-
ble within the military that which
would be constitutionally imper-
missible outside it.'”*

Following that decision, Levy was not
required to return to confinement to serve
the few remaining days of his sentence.'”

According to Shepard’s Citations
Service, as of 1 March 2026, Parker v. Levy
had been cited by 1,786 court decisions.
For comparison purposes, the cases that
appeared in United States Reports imme-
diately before and after it had been cited
by 251 and 319 court decisions.'”® One of
the myriad cases that cited Parker v. Levy
was Solorio v. United States—the Supreme
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Court decision that overturned O’Callabhan
v Parker.'”

Parker’s Post-Warden Career

Parker was no longer a warden when the
Supreme Court issued its decision in Levy’s
case. Following his transfer to the McNeil
Island Federal Penitentiary, he remained for
only seventeen months.'® His tenure there
was tempestuous, including an extended
strike by a large portion of the inmate
population.'®! Upon leaving the McNeil
Island facility, Parker became a correctional
program advisor for the Law Enforcement
Assistance Administration.'®*

In 1975, he made another career change.
Parker left the Federal Government for a
position as coordinator and instructor for
the criminal justice program at Tacoma
Community College." In April 1980,
Washington’s governor appointed him to the
state’s Board of Prison Terms and Paroles.'®*
But when a new governor assumed office
in January 1981, he replaced Parker on the
board.'® After retiring from his position at

Tacoma Community College in 1993, Parker
volunteered with Tacoma Crime Stoppers.'®
Parker died in 2009 at the age of
eight-five.’” A touching obituary published
in a Tacoma newspaper noted that during
Parker’s career with the U.S. Federal Bureau
of Prisons, he and his wife “nurtured their

eight children and as of today, none of them
have had to do hard time in the joint.”"®*

Supreme Court Military Justice
Direct Appeals Supplanting
Supreme Court Military

Justice Habeas Decisions

O’Callaban v. Parker being overturned by

a case captioned Solorio v. United States
reflected a profound change in how military
justice cases typically reach the Supreme
Court. For roughly a century, the Supreme
Court periodically reviewed court-martial
cases by means of reviewing lower Article
III courts’ rulings on habeas petitions."”
But since the passage of the Military Justice
Act of 1983, which established the Supreme
Court’s certiorari jurisdiction over most
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cases decided by the U.S. Court of Military
Appeals' (later renamed the U.S. Court
of Appeals for the Armed Forces'”"), the
Supreme Court has not heard a single
court-martial case via review of a habeas
petition."* In that same period, it has given
plenary consideration to ten court-martial
cases via writ of certiorari to the Court of
Military Appeals/Court of Appeals for the
Armed Forces—an option that did not exist
before passage of the Military Justice Act of
1983.13

The National Defense Authorization
Act for Fiscal Year 2024 greatly expanded the
Supreme Court’s jurisdiction over military
justice cases, broadening the right to seck
certiorari to any case in which review or ex-
traordinary relief was sought from the Court
of Appeals for the Armed Forces, regardless
of whether that court granted the petition.'”*
Before that legislation, the Supreme Court
had no statutory certiorari jurisdiction over
cases in which the Court of Appeals for the
Armed Forces denied a petition for grant of
review or a petition for extraordinary relief.'”

The existence of the direct review
option has two important implications
compared to the pre-Military Justice Act of
1983 regime. First, it allows the United States
to challenge a ruling issued by the Court of
Appeals for the Armed Forces; before adop-
tion of the Military Justice Act of 1983, the
United States had no practical means to seck
further judicial review of an adverse decision
by the Court of Military Appeals.

Second, the certiorari route allows for
more searching review of Court of Appeals
for the Armed Forces decisions compared
to the habeas route, in which review is
constrained by the Supreme Court’s Burns
v. Wilson standard.” Under the Supreme
Court’s plurality opinion in Burns, “when
a military decision has dealt fully and
fairly with an allegation raised in [a habeas
petition], it is not open to a Federal civil
court to grant the writ simply to re-evaluate
the evidence.”” Only if “the military courts
manifestly refused to consider” a claim is a
Federal civilian court “empowered to review”
it de novo."”® Although there has been some
disagreement across and even within the
Article III courts of appeals as to the precise
scope of review under Burns,'” that stan-
dard is unquestionably more constrained
than that which the Supreme Court applies

when reviewing court-martial cases on direct
review.

Despite the availability of review of mil-
itary justice cases on direct appeal, perhaps
we have not seen the last of Supreme Court
military justice cases bearing a warden’s
name. There is currently a significant habeas
challenge on appeal before the Fourth Cir-
cuit raising the question of military retirees’
susceptibility to court-martial jurisdiction.”®
And a habeas petition raising significant chal-
lenges in a military capital case is currently
pending before the U.S. District Court for
the District of Kansas.?"! Either of those cases
could conceivably become the first habeas
challenge to a court-martial conviction to
obtain Supreme Court review in half a cen-
tury. But notwithstanding such a possibility,
the prospect of another warden’s name being
affixed to two significant Supreme Court
military justice decisions is remote. Jacob ]J.
Parker’s feat will probably remain unrivaled.

My. Sullivan is a Senior Counsel at the Air
Force Appellate Defense Division at Joint Base
Andrews, Maryland.
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261 (2023). That expansion applies to cases in which
a petition for grant of review was filed on or after 22

December 2024. Id. § 533(b), 137 Stat. at 261.

195. See 10 U.S.C. § 867a (2018); 28 U.S.C. § 1259
(2018).

196. Burns v. Wilson, 346 U.S. 137 (1953).
197. Id. at 142.
198. Id.

199. See, e.g., Santucci v. Commandant, 66 F.4th 844,
855 (10th Cir. 2023) (“[O]ur interpretation of ‘the
language in Burns'—as expressed in our post-Burns deci-
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Military personnel from Romania, the United States, France, and the Republic of Moldova gather during the Romanian Land Forces and the United States’ 2024
multinational conference on international and operational law in Sinaia, Romania. (Photo courtesy of COL Kopetski)

Practice Notes

Strengthening Legal Interoperability
The Urgent Need to Sustain Mil-to-Mil Legal Engagements Across NATO

By Colonel Matthew A. Kopetski and Lieutenant Colonel Grzegorz Janiszewsk, Polish Army

Scene Setter

On 26 November 1941, six Japanese aircraft carriers departed from
the Kuril Islands and began their voyage to Hawaii.! The flotilla
arrived about a week later, having completed their voyage undetected
by American patrols.” In the early morning of 7 December, the
carrier-based aircraft took off and launched their attack on the U.S.
Naval Base at Pearl Harbor.? Although most Americans are familiar
with this “date which will live in infamy,” not as many consider the
importance of the attack from a military-technology perspective,

as it marked the end of the era in naval warfare dominated by the
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battleship.® In addition, the Japanese military industrial base deserves
significant credit for developing shallow water torpedoes that enabled
the tactical success of this mission.°

Those considerations aside, the important questions that we as
legal professionals should consider include, “At which point along
this operation’s timeline could the United States have invoked its
inherent right of self-defense under international law to stop this
attack?” Another pertinent question one may ask is, “To what
extent does technological capability shape the legal answer to this
question?”
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Attendees gather at the 9th African Accountability Colloguium in Cotonou, Benin. The colloquium was co-hosted by the Benin Defense Force and U.S. Africa
Command. Commanders and legal advisers from more than thirty African countries attended this bi-annual meeting to discuss issues related to the commander/
legal adviser relationship. JAs and legal professionals from U.S. Army Southern European Task Force - Africa, U.S. Africa Command, U.S. Army Europe and Africa, the
National Guard Bureau, and the North Dakota National Guard all participated in this event. (Photo courtesy of COL Kopetski)

In 1972, President Nixon authorized
Operation Linebacker I, an aerial bombing
campaign against North Vietnam.” As part
of this campaign, on 10 June, American F-4s
struck the Lang Chi hydroelectric facility
located approximately sixty miles up the
Red River Valley from Hanoi.* The Soviet
Union-built, 122,500-watt installation had
the capacity to supply up to 75 percent of the
electricity for Hanoi’s industrial and defense
needs.’

At the same time, U.S. Air Force
planners estimated that breaching the dam
could kill as many as 23,000 civilians."” Upon
execution, the strike force dropped 12 Mk-84
laser-guided bombs through the 50-by-100-
foot roof of the main building at the base of
the dam."" The strike succeeded in destroy-
ing the dam’s turbines and generators,
which shut down the power plant without
causing a breach."? Today, U.S. and North
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Atlantic Treaty Organization (NATO)
forces plan, and, when necessary, employ
precision-guided “smart munitions” as a
routine component of warfare.”> However,
the Vietnam War marked the first entry of
laser-guided munitions in combat."* Another
question that we as legal professionals should
ask is, “To what extent did the advent of pre-
cision-guided munitions render this attack
compliant with the law of armed conflict
(LOAC)?”

In September 2022, Ukraine launched
the “T want to live” project.” In simple
terms, “I want to live” employs a complex
system of chatbots and drones to facilitate
the surrender of Russian soldiers to the
Ukrainian armed forces.'® In November
2022, Ukraine released video footage of a
surrendering Russian soldier being guided
by a drone to waiting Ukrainian soldiers.
We should examine the legal ramifications

that the development of drone technology
and social media has on a party to an armed
conflict’s duty to accept the surrender of
enemy forces.

In response to Hamas’s 7 October 2023
attack against Israel, the Israeli Defense Force
used the “Gospel” and “Lavender” software
systems as part of their target-identification
processes.'” Gospel “compiles, fuses, and
cross-references layers of information from
different datasets to generate suggestions for
intelligence analysts regarding objects that
have the potential to qualify as a military
objective.”"®

Lavender serves a similar function for
the purpose of identifying potential mem-
bers of Hamas or other armed groups.” Both
Gospel and Lavender rely on pre-existing
datasets that are regularly updated. What
structures must a state put in place to use
software such as Gospel and Lavender to
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ensure that military operations relying on
this information comply with LOAC?
These examples illustrate how tech-
nological advancement shapes combat
operations. At the same time, they demon-
strate the need for judge advocates (JAs)
active in the national security law space to
keep current on how the incorporation of
new technologies into our weapon systems
influences the legal analysis of operational
planning. Additionally, JAs must remain
cognizant of the fact that our Army and
country do not fight alone and, therefore,
we must have some understanding of the
legal perspective of our allies and partners.
Would a legal advisor representing Belgium,
Denmark, Estonia, France, Finland, Ger-
many, Lithuania, the Netherlands, Poland,
Romania, Spain, Turkey, or Ukraine share
the same interpretation as the United States?
To what extent is that position shaped by the
technological and military capabilities of that
nation’s armed services? Working through
these questions explains why JAs need to
proactively and continuously work with
our allied and partner nation counterparts
to build and sustain a compatible shared
understanding of the legal rules governing
military operations.

Introduction

As the United States and its allies shake off
the counterinsurgency mindset and prepare
for large-scale combat operations (LSCO),
JAs, along with our allied legal advisors
(LEGAD:), need to prepare our command-
ers for the legal complexities of a NATO
fight on European territory. Such a fight will
entail massive and complex enabling, shaping
combat operations that will originate from,
transit through, be conducted with, and have
effects in the national territories of several
allied powers, all of which will retain their
sovereignty. In addition to bringing their
combat power to the fight, each ally will
operate under its own legal and bureaucratic
regime that will shape how it employs such
force.

As legal professionals, our ability to sup-
port our commanders will require us to work
intimately with our legal counterparts across
the combined force. Fortunately, as complex
and as challenging as this task may seem, the
NATO allies did it in the past and achieved

victory and, if necessary, will do so again.
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This article draws on many of the les-
sons our Corps has learned to enhance allied
legal interoperability in Europe in the post
24 February 2022 environment. The authors
hope that this article will motivate staff judge
advocates (SJAs) and their allied counter-
parts to sustain these efforts to consolidate
and build upon the gains achieved. To that
end, this article will first clarify the concept
of legal interoperability, then delve into its
incorporation within legal operations, and
conclude by offering a framework for its
assessment.

Clarifying Legal Interoperability
as a Concept

Legal Interoperability: The Legal Basis
The successtul implementation of Articles

3 and S of the North Atlantic Treaty™ de-
mands effective legal interoperability across
the alliance and those forces operating in a
NATO formation. Article 3 requires that the
allies “maintain and develop their individual
and collective capacity to resist armed at-
tack.”" In the event an armed attack against a
NATO ally occurs, Article S demands that all
allies “assist the Party or Parties so attacked
by taking . . . individually and in concert with
the other Parties, such action as it deems nec-
essary, including the use of armed force.”
The development of a collective capacity to
resist an armed attack and executing that task
requires continuous dialogue and training
across the allied legal community on how the
allies interpret LOAC and the relevant rules
that shape how they operate and meet those
requirements.

In particular, the allied legal corps
need to discuss, identify, and test the seams
of how each ally incorporates LOAC into
their force structures and maximizes the
effectiveness of such collective action. Not
only does this ensure legal interoperability,
but it also facilitates unity of effort across
the allied formations, efficient resource
allocation, and enhances operational effec-
tiveness.” In addition, it requires a robust
corps of JAs and legal advisors that train
and practice with a legal interoperability
mindset.

Fortunately, the U.S. Army and NATO
have established statutory and regulatory
frameworks that support the implementa-
tion of Articles 3 and 5 of the North Atlantic
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Treaty and build interoperability across the
alliance. By statute, 10 U.S.C. §§ 331 and 346
both contain language explicitly supporting
the enhancement of interoperability with
friendly countries.* By regulation, U.S.
Army Regulation (AR) 34-1, Interoper-
ability, states that it is the Army’s policy

to “develop interoperability to enhance
readiness in support of U.S. national defense
and strategic goals, including operating effec-
tively with [unified action partners (UAP)]
across the [range of military operations
(ROMO)].”» The Army adopted AR 34-1
understanding that it “will have only days

... to integrate with UADs . . .. Therefore,
interoperability must become a fundamental
condition of how the Army plans to fight to-
night and tomorrow . . . .”* Although most
people look to these sources from a materiel
and operational viewpoint, one should note
that the broad language they utilize captures
the legal domain as well.

Legal Interoperability: The Concept
The U.S. Army, to include the Judge Ad-
vocate General’s (JAG) Corps, and NATO
agree that (legal) interoperability has three
core components: technical, procedural,
and human.” Although AR 34-1 does not
define these components, NATO’s Allied
Joint Doctrine 01% (AJP 01) contains some
helpful definitions. AJP 01 provides the
following:

* Technical Interoperability concerns
systems and equipment, such as commu-
nication and information systems, and
their ability to operate together.

* Procedural Interoperability is based
on measures such as common doctrine,
procedures and terminology.

* Human Interoperability concerns
mutual trust and understanding achieved
by strengthening relationships in training
and on operations.”

In addition, AJP-01 links its definitions
to Articles 3 and 5 of the North Atlantic
Treaty by stating that interoperability
depends on the ability of “NATO, other
political departments, agencies and, when
appropriate, forces of partner nations to act
together coherently, effectively and efficiently
to achieve Allied tactical, operational and

strategic objectives.”*
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Recognizing the ever-growing com-
plexity in combined military operations
and the consequent need to build legal
interoperability across the NATO allies, the
U.S. Army Judge Advocate General’s Legal
Center and School (TJAGLCS) published
Multinational Legal Interoperability® in
2021. The evolution in the discussion over
legal interoperability caused TJAGLCS to
update the publication in 2024 and change
the title to Best Practices of Multinational
Legal Interoperability Smartbook.>* Although
this publication recognized the enduring
challenge of building legal interoperability,
arguably its most significant achievement is
that it adapts the AR 34-1 levels of interop-
erability construct to the military practice of
law. These are:

goal. Nations at this level, however,
are unable to utilize interoperable
personnel of a different nationality
within their own task organization.

Level 3 — Legally Integrated:
The ally or partner has substantially
complete legal interoperability. Al-
lies and partners are able to integrate
into the task organization upon ar-
rival into theater; are knowledgeable
about the legal regimes and opera-
tional freedoms and constraints of
other allies and partners and incor-
porate them into their own policies
and procedures; and regularly and
seamlessly exchange legally relevant
information (security classification

Level 0 — Not Legally Interop-
erable: The ally or partner has no
demonstrated legal interoperability.
The legal personnel of allies and
operate  independently
from U.S. Army legal personnel,

partners

formations, and operations; and do
not have knowledge of the legal or
policy issues of their allies or part-
ners.

Level 1 — Legally Deconflicted:
The ally or partner has very limited
demonstrated legal interoperability.
U.S. Army legal personnel and legal
personnel of allies and partners do
not interact. Requires alignment
of legal capabilities and procedures
to establish operational norms, en-
abling allies, partners, and the Army
to complement each other’s opera-
tions.

Level 2 — Legally Compati-
ble: The ally or partner has some
demonstrated legal interoperability.
U.S. Army legal personnel and legal
personnel of allies and partners are
able to interact with each other; are
trained on the legal regimes and op-
erational freedoms and constraints
of allied and partner nations, in-
corporating them into their own
policies and procedures; and are
able to operate in the same geo-
graphic area in pursuit of a common

permitting) and legal personnel be-
tween their formations.®

In 2022, the Center for Law and
Military Operations (CLAMO) published
the U.S.-UK Interoperability Handbook,*
the first manual focusing on establishing
legal interoperability with an individual ally.
In 2024, CLAMO published the Tactical
Legal Polish / United States Interoperability
Handbook.®

Incorporating Legal Interoperability
into Legal Operations

“Legal interoperability begins with
a handshake.” — Lieutenant General
(Retired) Charles N. Pede

In 2017, NATO put forward that “[t]he
effectiveness of Allied forces in peace, crisis
or in conflict, depends on the ability of the
forces provided to operate together coher-
ently, effectively, and efficiently. Allied joint
operations should be prepared for, planned,
and conducted in a manner that makes the
best use of the relative strengths and capa-
bilities of the forces which members offer
for an operation.” In response to Russia’s
2022 invasion of Ukraine, the NATO allies’
armies have undertaken significant effort to
strengthen their collective capability to fight
together in a coherent, effective, and efficient
manner.”

NATO’s December 2022 update of
Allied Joint Doctrine serves as the doctrinal
underpinning of this effort. Here, NATO
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elevated interoperability to one of three
force multipliers that enhance the Alliance’s
fighting power. In the background, the legal
corps of the NATO allies, including the U.S.
Army’s JAG Corps, have contributed to this
effort through combined participation in
hundreds of training events, exercises, and
conferences.*®

2023 through 2025 brought a high-
water mark for JA-to-LEGAD dialogue. In
2022 and 2023, Romania’s Land Forces held
a bilateral conference with the United States
on international and operational law. In
2024, Romania expanded this conference to
include participation from the United States,
France, and Moldova.” The presence of
two Romanian general officers at this event,
which their national television covered, signi-
fied the growing importance this engagement
has taken on.

In 2024 and 2025, Bulgaria held
bilateral legal conferences with the United
States. In 2024, at least seventeen NATO
allies sent LEGAD:s to the first European
Multinational Judge Advocate General’s
Interoperability Symposium (MJIS) hosted
by U.S. Army Europe & Africa (USA-
REUR-AF) Office of the Judge Advocate
(OJA). This conference included more
NATO members in 2025.

In 2023, the NATO Joint Warfare
Centre held the first iteration of the “Sword
of Justice” legal exercise.*” U.S. Air Forces
Europe & Africa co-hosted with Spain the
second iteration of this event in 2024. In
addition to these events, JAs and LEGADs
from Belgium, France, Italy, Lithuania,
Romania, and the United Kingdom have
participated in numerous exchanges as part
of tactical training events. Although each
of these events included important substan-
tive components, one cannot understate
the importance these interactions had on
strengthening the human component of
legal interoperability.

One should note, these events did not
“just happen.” They happened because of
initiatives taken by one (or several) JAs and
allied LEGADs who worked together to
build the event. The thirty-two sovereign
members of NATO each have a separate
legal culture within their armed services.
NATO allies lack the organizational struc-
ture and resources that we benefit from in
the U.S. Army. As a result, it often falls on
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COL Jason Coats, Chief of Administrative and International Law, Office of the Chairman of the Joint Chiefs of Staff, speaks to attendees during the Romanian Land
Forces and the United States' 2024 bilateral conference on international and operational law in Sinaia, Romania. (Credit: Victor Sandu)

the Army JA to initiate the lawyer-to-law-
yer contact. Initiating the contact that
leads to the first handshake constitutes the
most important element in building legal
interoperability with an allied or coalition
partner. This contact, which is usually
referred to as “an engagement,” establishes
the foundation of the whole relationship
and frames expectations about future
cooperation.

“Engagement” serves as the catchall
term when meeting with an ally or partner
LEGAD.

In general, they seek to:

* Enhance understanding of the legal, pol-
icy, and doctrinal frameworks that shape
each participating ally or partner nation’s
land forces;

* Enhance understanding of each ally or
partner nation’s framework for applying

LOAC;

* Enhance understanding of the legal,
policy, and doctrinal frameworks each
ally or partner nation employs to ensure
compliance with established international
norms governing human rights;

* Enhance understanding of the legal,
policy, and doctrinal frameworks each ally
or partner nation employs to protect the
rule of law; and

* Enhance the ability of the parties to
provide mutual support during their
combined operation.

Typically, an engagement occurs in one
of four formats. These are:

* Senior Leader Outreach (SLO): SLOs
consist of a meeting between the SJA
and their peer from the allied or partner
nation. These engagements typically
establish a framework and timeline for
future cooperation.
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* Mission Support Engagements (MSE):
MSE:s are operationally focused meetings
typically geared toward addressing a legal/
regulatory/policy-related friction points
that inhibit the successful execution of a
tactical exercise or operation.

* Legal Conferences and Continuing
Legal Education (CLE): These events
focus on exchanging information and
perspective on legal topics of common
interest. In addition, they usually offer
networking opportunities to facilitate
mil-2-mil cooperation in training and
operational environments.

* Table-Top Exercise Participation
(TTX): TTXs are events focused on
developing the operational law skills of
JAs and LEGAD:s assigned to tactical
formations. These events typically involve
a combination of classroom instruction
followed by scenario presentation to
facilitate issue spotting and discussion
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on LOAC compliance by the training
audience. In 2023 and 2024, Romania’s
Land Forces held TTXs attended by U.S.
JAs and French LEGAD:s.

The most important takeaway from the
above is that building legal interoperability
does not just happen; it requires effort,
and most often, the SJA must make legal
interoperability a priority. Fortunately, that
initial effort generally entails little more than
sending a friendly and professional email
requesting to schedule a meeting to discuss
activities, resources, and interests. JAs should
strive to approach these meetings from the
positive perspective of, “What can we discuss
and work on that will mutually benefit our
commands?”

Part 3: Assessing Legal
Interoperability

“Interoperability is often considered
to be a desired, but unattainable,
goal rather than a condition that
can be quantified.” - Michael
Leite, PE

As JAs and military professionals, we
have an intrinsic desire to focus our profes-
sional energies on the pursuit of activities
that seek to achieve a defined outcome.

In the legal interoperability context, this
characteristic translates into a natural

desire to develop programs with an ally or
partner that, when completed, will lead to
establishing Level 3 legal integration. At the
same time, we recognize that establishing full
legal integration with our thirty-two NATO
allies is impossible. To reconcile this tension,
we should satisfy ourselves by appreciating
the fact that the trans-Atlantic alliance will
remain successful at deterring aggression by
concerted effort among the allies to achieve
Level 3 integration, but, at the same time,

in the legal context, will remain satisfied by
sustaining a high-degree of Level 2 legal com-
patibility. Of course, the challenge remains:
“Who decides where our Army sits on this
spectrum vis-a-vis its NATO Allies?” And,
“What is the assessment criteria?”

During my service at USAREUR-AF, I
have created, seen, and helped develop several
tools for assessing legal interoperability. After
each engagement with an allied or partner
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COL Kopetski (left) receives a plaque from COL Sorin Chiper (right), Legal Advisor to Romania's Chief of
Defense, commemorating the Romanian Land Forces and the United States' 2024 bilateral conference on
international and operational law in Sinaia, Romania. (Photo courtesy of COL Kopetski)

nation, the team leader would submit a

trip report that documented the most
important meeting outcomes. In addition

to recording the key topics of discussion,

the leader also suggested discussion topics at
a future meeting. The purpose behind this
was to recognize that our allied and partner
interlocutors change positions much less fre-
quently than we do; therefore, we wanted to
solidify any gains made at one conversation
and maximize the opportunity to advance
issues at another meeting. During the two
and a half years I served at USAREUR-AF,
we built a robust repository of these
engagements. Among allies with whom the
USAREUR-AF O]JA has steady and robust
dialogue, such as Romania, these reports
show an iterative progression of mutual
understanding of each other’s legal approach
to a range of issues, including LOAC.

More recently, OJA and its subordinate
units have begun to create “legal interopera-
bility matrices” during the planning phases
of combined exercises. Here, the National
Security Law Division hosts regular planning
calls with U.S,, allied, and NATO coun-
terparts to discuss aspects in the planning
documents that contain legal issues. The
legal office of each formation participating
in the exercise participates in these calls
and has the opportunity to articulate its
legal position with respect to those issues.
Also, they may raise other issues they have
identified. These discussions have removed
a significant amount of friction that, if left
undiscovered until the actual event, could
have hampered the achievement of multiple
training objectives. Furthermore, as a result
of OJA’s continuous pursuit of legal interop-
erability, USAREUR-AF has become much
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more comfortable integrating into NATO
command structures.

Conclusion

The rapid pace of technological innovation
and its direct impact on LSCO demands that
JAs continuously create and seek opportu-
nities to work with their NATO and allied
counterparts to sustain an operationally
comfortable level of legal interoperability.

The handshake is the most important
tool in achieving this, but such encounters
mark the beginning of cooperative engage-
ment. JAs and their NATO counterparts
should also explore exercises and other
projects described above. Joint exercises are
particularly important, as they allow JAs
and LEGAD:s not only to test the differences
between legal systems in practice and seck
ways to resolve them, but also to solidify
personal contacts.

The continued development and
refinement of tactical interoperability
manuals, both at the NATO level as a whole
and for individual countries, would also be
of practical help. This would greatly facilitate
the work of JAs and LEGADs, especially
those who have not had much experience in
working with allied counterparts or operat-
ing in forward areas. It is also important to
continuously assess the level of interopera-
bility, draw conclusions in this regard, and
implement them in practice. Over the course
of several years, these activities will raise legal
interoperability to a level that allows for con-
flict-free and smooth cooperation between
the armed forces of different allied countries

on legal issues. TAL
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SFC Desmond H. Bradley Jr., senior military justice
operations noncommissioned officer, Second
Infantry Division, demonstrates proper execution
of the reverse climb during the Paralegal of the
Year Competition, Eighth U.S. Army, Second
Infantry Division, 19th Expeditionary Sustainment
Command at Camp Humphreys, Korea. (Credit:
KSGT Jun Seok Kang (ROK))




Roman soldiers aid one another in building walled fortifications, as depicted on Trajan’s Column in Rome, a monument completed in AD 113. (Source: University of
Chicago)

Practice Notes

Quis cuslodiel ipsos custodes?!
Appointment of Guardians for Incompetent Soldiers

By Mr. Daniel C. Brown

With malice toward none; with charity for all; with firmness in the right, as God gives us to see the right, let us strive on to finish the work we are in;
to bind up the nation’s wounds; to care for him who shall have borne the battle, and for bis widow, and bis orphan . . . >

embers of the Army are typically understood to be strong, fit,

healthy, and able to care for themselves, and the Army’s medi-
cal accession and retention standards are designed to ensure that this
is the case.” For a variety of reasons, however, this can cease to be the
case for some Soldiers. Whether as a result of combat injuries, stroke,
traumatic brain injury, mental disorder, or some other cause, Soldiers
may become so severely disabled that they are unable to direct their
own health care. Ordinarily, in such circumstances, either the Soldier
or their family member has made the necessary arrangements to allow
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medical decisions to be made (most often by way of a durable power
of attorney for health care, other equivalent document, or an order of
guardianship from a state court).

In some cases, however, no prior arrangements exist, no guardian
is appointed, and no family member is willing or able to undertake
this responsibility. In such cases, the Service department bears the
responsibility of ensuring that one or more suitable persons are
appointed as guardians, if necessary, to properly direct the medical
care of its members. This article will demonstrate that this unique

Army Lawyer = Practice Notes = Issue 1 = 2026



responsibility rests on commanders; it will
address the means and methods of secking
such arrangements; and, finally, it will discuss
direct litigation of guardianship in the event
it becomes necessary.

Establishing Guardianship as
a Command Responsibility
and Its Challenges

The Baseline: Commanders

Bear a Moval, Statutory, and
Regulatory Obligation for

Their Soldiers’ Healthcare

As this article’s introductory quote demon-
strates, President Lincoln’s second inaugural
address recognizes the obligation of the
Nation to care for its Soldiers, Sailors, and
Marines.* Whether they have been wounded
in battle, in training, or by other means, mem-
bers of the Armed Forces have offered their
lives to defend this Nation, and the Nation,
in return, owes them a duty to care for them.
For as long as a Soldier falls within our ranks,
commanders and leaders at every level in the
Army bear a responsibility to their subordi-
nates that was described by one court as “quite
unique”™ “to protect the health, safety, and
welfare of the personnel assigned to” them.*
This responsibility is recognized by statute:

All commanding officers and oth-
ers in authority in the Army are
required . . . to take all necessary and
proper measures, under the laws,
regulations, and customs of the
Army, to promote and safeguard the
morale, the physical well-being, and
the general welfare of the officers
and enlisted persons under their
command or charge.”

This relatively recent statute® merely
reflects and codifies an understanding of the
Nation’s responsibility that dates at least to
1865.

This responsibility is further clarified in
Army Regulation 600-20, Army Command
Policy.” That regulation establishes the
responsibility of “commanders at all levels”
to care “for the health of their command,”
including preventative medicine, medical
readiness, provision of necessary medical
care, and evaluation of Soldiers’ mental

health.”

Moreover, this obligation is repeatedly
and explicitly stated in Army doctrine on
leadership." Representative statements
include that Army professionals “safeguard
the health and welfare of their Soldiers;”!?
“[c]ommand also includes responsibility
for bealth, welfare, morale, and discipline
of assigned personnel;”** and that “[h]aving
genuine concern for subordinate health and
welfare . . . is the right thing to do.”**

The Challenge: Lack of

Authority to Direct Care
Notwithstanding commanders’ broad
responsibility for their subordinates’ health
and welfare described above, explicit author-
ity to make medical decisions on behalf of
those subordinates is limited. AR 600-20
authorizes commanders to direct, with or
without a Soldier’s consent, emergency
medical care, immunizations, isolation and
quarantine, detention for medical care, lim-
ited care for behavioral disorders, diagnostic
and other examinations, and for obtaining
evidence."” Conspicuously absent is general
authority for a commander to directa
Soldier’s medical care.

A Soldier’s Incapacitation Does
Not Grant This Authority
Taking this challenge a step further, no law,
policy, or legal precedent yet exists directly
addressing the question of commanders’
authority to direct the medical care of an
incompetent member of their command.
The closest analogy in existing law is in
the context of inmates who have been
found mentally incompetent to stand trial,
specifically in the context of a state seeking
to administer antipsychotic drugs to render
such an inmate competent to stand trial or
for other reasons. The most recent Supreme
Court decision on this question is Se// v.
United States.'®

Sell opens its analysis by addressing
prior precedent. It notes, “In [ Washington
v.] Harper, this Court recognized that an
individual has a ‘significant’ constitutionally
protected ‘liberty interest’ in ‘avoiding the
unwanted administration of antipsychotic
drugs.”"” The Harper Court in turn held
that “the Due Process Clause permits the
state to treat a prison inmate who has a seri-
ous mental illness with antipsychotic drugs
against his will, Zf the inmate is dangerous to
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himself or others and the treatment is in the
inmate’s medical interest.”

Sell next addressed Riggins v. Nevada, in
which “the Court repeated that an individ-
ual has a constitutionally protected liberty
‘interest in avoiding involuntary administra-
tion of antipsychotic drugs’—an interest that
only an ‘essential’ or ‘overriding’ state interest
might overcome.” The Riggins Court
similarly held that such treatment would
have been appropriate if it “was medically
appropriate and, considering less intrusive
alternatives, essential for the sake of Riggins’
own safety or the safety of others.”*

Sell’s analysis recognizes that individuals
have a liberty interest in avoiding involuntary
administration of medical treatment—an
interest so great that only an “essential” or
“overriding” government interest may over-
come it. While treating an inmate for his own
safety or that of others would likely reach
that level, it “may be rare” that the interest
of rendering a defendant competent to stand
trial will rise to that level.!

While Soldiers accept limitations on
their constitutional rights, it cannot be the
case that they possess “the right to be let
alone—the most comprehensive of rights and

"2toa

the right most valued by civilized men
lesser degree than an inmate in a state mental
hospital. Therefore, it seems improbable

that the Army would have greater latitude

in administering or directing medical care
without their consent than a state mental
hospital would. Moreover, should the Army
assert military necessity as a basis for provid-
ing medical treatment without a Soldier’s
consent (perhaps pursuant to AR 600-20,
para. 5-4¢(5)*), and thus that its judgment

is entitled to deference, this position is likely
to be met with skepticism by the courts.
Courts have historically accorded substantial
deference to the executive agencies’ positions,
and particularly the military departments.*
However, “Although courts accord substan-
tial deference to an agency’s final action and
presume it valid, the rational basis standard
‘does not reduce judicial review to a rubber

stamp of agency action.””*

What to Do? The Path to Identifying
or Establishing a Guardian

It is anticipated that Soldiers so severely
disabled as to be unable to make medical
decisions on their own behalf will soon

47



undergo disability separation. As a result,
the commander’s responsibility in this
regard will be relatively short-lived. How-
ever, “relatively” is an essential qualification
in the preceding sentence; the Department
of War target is to complete the disability
evaluation process within 180 days from
referral into that process,” and all of the
Services routinely exceed that target.”
Moreover, referral into the disability
process is not immediate, and the lack of an
individual with the ability or authority to
direct the Soldier’s medical care may delay
it. As a result, a commander may well be
responsible for such a Soldier for a year or
more. The Soldier’s condition may warrant
transfer to a Soldier Recovery Unit, but
such a transfer merely moves the problem
from one commander to another.?®
Appointment of a legal guardian is not
necessary for a Soldier to proceed through
disability processing; Army regulations
authorize the next of kin to make decisions
on the Soldier’s behalf throughout that
process, even if not formally appointed or
qualified as a guardian under applicable
state law.*” But while such a family member
may make administrative decisions on the
Soldier’s behalf throughout the disability
process, their family status does not, in itself,
authorize them to direct the Soldier’s medical
care, and any Soldier in this situation is
almost certain to require extensive ongoing
medical care during and after the separation
process. While the Soldier’s post-separation
medical care is not the commander’s concern,
the commander remains responsible for the
Soldier’s medical care while in service.

Determine Whether an Authorized
DPerson Already Exists

The commander’s first step would naturally
be to ascertain whether the Soldier has
already executed a durable power of attorney
for health care, an advance directive, or an
equivalent document, giving some other
person the power to make medical decisions
on that Soldier’s behalf in the event of that
Soldier’s incapacitation. If the commander
is able to identify an authorized person and
validate that that person has been named in
an appropriate document, the commander’s
responsibility is satisfied in this regard. The
suggestions below may assist the commander
in locating an authorized person.
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Ask the Soldier

At the risk of stating the obvious, if pos-
sible, the commander should ask the Soldier
whether the Soldier has designated another
person to make medical decisions; if so, by
what means; and the location of any relevant
documents. This, of course, depends on the
Soldier being willing and able to communi-
cate, and having sufficient presence of mind
to answer these questions accurately; either
or both of these may well be in question
given the Soldier’s condition. However, it is
often the case that a Soldier may have periods
of lucidity in which these questions may be
answered.

Consult with Next of Kin, If Any

If the Soldier cannot answer these
questions, the commander’s next step would
be to consult with the Soldier’s next of kin,
determined by means of the Department of
Defense Form 93 if otherwise unknown.
The commander may also ask any known
friends or associates of the Soldier if they
know whether the Soldier named an individ-
ual to manage such affairs.

Consult with the Installation

Legal Assistance Office

Installation legal assistance offices
routinely prepare healthcare powers of
attorney, advance directives, and other
such documents on behalf of Soldiers and
dependents.*! If the commander has been
unable to determine from the Soldier or the
Soldier’s family or friends whether such a
document exists, contacting the installation
legal assistance office (and, perhaps, the legal
assistance offices of prior installations at
which that Soldier served) could be the next
step. Legal assistance offices are required to
record these services in Client Information
System. As a result, the office should be able
to easily determine whether it has prepared
such a document for the Soldier. If so, the
office may have an electronic copy from
which the commander could learn whom to
contact.

Determine Whether the Soldier

Can Validly Name Someone

The requisite mental capacity to execute
adurable power of attorney may not be
the same as that to be deemed mentally
competent to make medical decisions. This

distinction is explicit in the Uniform Health-
Care Decisions Act of 1993, as enacted by
New Mexico: “A determination of lack of
capacity under the Uniform Health-Care
Decisions Act shall not be evidence of
incapacity under the provisions of Article 5
of the Uniform Probate Code.”** Under this
uniform act, capacity “means an individ-
ual’s ability to understand and appreciate
the nature and consequences of proposed
healthcare, including its significant benefits,
risks and alternatives to proposed healthcare
and to make and communicate an informed
healthcare decision.”* Under its 2023
revision, mental capacity to appoint an agent
under a healthcare power of attorney re-
quires only that the Soldier “recognize([] the
identity of the individual being appointed

or identified and understand([] the general
nature of the relationship.”® These standards
are markedly different, and it may be the case
that a Soldier lacks the former capacity while
still possessing the latter.

The above are illustrative examples; as
the relevant subjects are questions of state
law, the standards for mental capacity in each
context will vary from state to state. If the
Soldier meets the latter standard but not the
former, a healthcare power of attorney, ad-
vance directive, or other suitable document
can be prepared on that Soldier’s behalf.
Determining whether this possibility is viable
will require careful consideration of the
Soldier’s condition and a thorough analysis
of the relevant state statutes. It should be
undertaken by experienced legal assistance
personnel. The attorney representing the
Soldier in question should carefully docu-
ment the circumstances leading the attorney
to believe the Soldier possesses the necessary
mental capacity, and should consider re-
questing the presence of a witness, such as a
paralegal, during client meetings. Should the
validity of the instrument, or the Soldier’s
capacity to execute it, be questioned in the
future, that witness may provide evidence
supporting the Soldier’s capacity.

Seek to Assist a Willing Family Member
Suppose no appointing document is found,
and the Soldier is unable or unwilling to ap-
point an agent. In that case, the commander
should consult with the Soldier’s next of
kin, if possible, to determine whether that
individual or some other family member or
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Team members prepare life-saving equipment at Belvoir Hospital, which contains a Warrior Pavilion for wounded and ill Service members. (Credit: Reese Brown)

friend is willing to seek an appointment as a
guardian. In this case, while the commander
cannot directly act to appoint the individual
in question, that individual can be directed
to various resources to assist in that process.
A family member or other person
willing to act in this capacity may consult
with the installation legal assistance office,
the Department of Social Work (DSW) at
the relevant Military Treatment Facility
(MTF), and/or the appropriate state agency
for assistance if needed. The individual will
often be eligible for legal assistance under
Army Regulation 27-3, para. 2-4(a)(6)* as
a dependent, and should first be directed
to the installation legal assistance office.
That office can then engage other resources
(including DSW and/or the appropriate state
agency) as required. Legal assistance may also
be able to refer the individual to local counsel

on a pro-bono or reduced-fee basis, as it is
likely that services beyond the appointment
of a guardian will be needed.

Subject to resource constraints and local
policy, installation legal assistance offices
may be authorized to represent eligible
family members under the Expanded Legal
Assistance Program, potentially including
representation in court.” This would, if
available, eliminate or mitigate the need for
outside local counsel.

Engage an Appropriate State Agency
“Every State provides avenues through
which, for example, a doctor or institution
can seck appointment of a guardian with
the power to make a decision authorizing
medication—when in the best interests of
a patient who lacks the mental competence
to make such a decision.”*® Many of those

2026 = Issue 1 = Practice Notes = Army Lawyer

states have established agencies to assist with
such matters (e.g., the Georgia Department
of Human Services*); the commander, in
consultation with the servicing judge advo-
cate (JA) (and, in most cases, the DSW at the
relevant MTF), should attempt to engage
their services when possible or relevant.
Most states serve as “public guardians,”
or guardians of last resort.*” “Public guard-
ians are last resort guardians to incapacitated
persons subject to what is already a last resort
legal mechanism (guardianship) when no
suitable alternative options are available to
address the person’s needs.”" “The latest
comprehensive study [conducted in 2005]
shows that every state except Nebraska and
‘Wyoming, and the District of Columbia, has
some form of public guardianship.” That
study defined public guardianship as “the

appointment and responsibility of a public
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Patient pods at an emergency alternate care facility near Joint Base Elmendorf-Richardson, Alaska. (Credit: Rachel Napolitan)

official or publicly funded organization

to serve as legal guardian in the absence of
willing and responsible family members
or friends to serve as, or in the absence of
resources to employ, a private guardian.”*
“[TThe overwhelming majority of state
statutes provide services to incapacitated
individuals who are determined to be in need
of a guardian under the adult guardianship
law but have no person or private entity
qualified and willing to serve.”**

A combination of the above mecha-
nisms should resolve any case. Ordinarily,
the appointment of an individual known
to (and, if possible, chosen by) the Soldier
would be preferred; if this is not possible, the
state can and should operate as the guardian
of last resort. Should all of these fail, how-
ever, the guidance below will be relevant.

Commence Guardianship Proceedings

If all of the above fail, the commander,
through the servicing JA, may need to
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commence guardianship proceedings. This is
believed to be a novel suggestion; no cases or
secondary materials have been found address-
ing this possibility. However, should the state
fail to act in accordance with its obligation

as a public guardian, or should the Soldier’s
case not fall within the parameters of that
program, this provides the commander with
an avenue of last resort to see to the Soldier’s
care.

Jurisdiction and Applicable Law

While guardianship is ordinarily the
province of state law and thus state courts,
the U.S. Government is constitutionally
unable to subject itself to the jurisdiction of
a state court: “It seems plain, therefore, that
the government could not, in the absence
of congressional authorization, intervene as
a party to the action in the state court; 7o
officer of the government being clothed with
authority to subject it to the jurisdiction of
a state tribunal.”® Therefore, rather than

commencing the action in state court,

the Army would be required to institute
proceedings in a U.S. District Court. Such
courts “have original jurisdiction of all civil
actions, suits or proceedings commenced
by the United States, or by any agency or
officer thereof,” unless otherwise provided
by statute, and thus would have jurisdiction
over the proposed action.*

Under the Erie doctrine,*” as no Federal
common law or statute governs guardian-
ship,* the substantive law of the relevant
state will apply to this guardianship action.
This will ordinarily be the law of the state
where the Soldier is located.

Standing
As with any question of state law,
signiﬁcant variation exists among jurisdic-

tions. However, typical state statutes provide
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that “any interested party,”* “any interested

person,” or “a person interested in the
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individual’s welfare”' may petition a court
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for the appointment of a guardian. While no
litigation on the question has been found,
the commander’s responsibility for the Sol-
dier’s healthcare would appear to constitute
such an interest.

Procedure

When any Army activity is considering
commencing a civil action, including an
action for guardianship, the servicing JA
should immediately contact and coordinate
with Litigation Division. The chief of Liti-
gation Division is responsible for supervising
litigation in which the Army is interested,
acting for The Judge Advocate General on
litigation issues, and serving as the primary
contact with the Department of Justice
on litigation.>* The servicing JA in such
cases should prepare a litigation report and
forward it to Litigation Division.>® Litigation
Division will then engage with the local U.S.
Attorney’s office to commence the action in
the appropriate district court.

Conclusion

Commanders bear a statutory, regulatory,
and moral obligation to ensure their Soldiers’
medical care, all the more so when those
Soldiers are so severely disabled as to be un-
able to make decisions on their own behalf.
Awareness of this potential issue will ensure
that JAs can advise their commanders appro-
priately to fulfill this responsibility as long as
their Soldiers remain in the service. TAL

Mr. Brown is a Soldiers’ Disability
Evaluation System Counsel with the Office of
Soldiers’ Counsel, U.S. Army Legal Services
Agency at Fort Stewart, Georgia.
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Cells in the original U.S. Disciplinary Barracks, known as the "Castle”” (Source: U.S. Army)

Practice Notes

From Soldier to “Condemned Prisoner”
A Review of Modern Military Death Sentence Procedure

By Major Alexandria J. Altimas and Major Allyson J. Montgomery

In September 2025, Secretary of War Pete Hegseth requested Pres-
ident Donald Trump to sign the death warrant approving and
ordering the execution of Major (MAJ) Nidal Hasan.' The military
has not carried out a death sentence since 1961, when U.S. Army
Private John Bennett was executed by hanging at the gallows of the
U.S. Disciplinary Barracks (USDB) in Fort Leavenworth, Kansas.”
Since John Bennett’s execution over sixty years ago, there have been
many changes in the rules and procedures related to the military
death penalty. In light of the recent request for presidential action,
all judge advocates have a renewed need to understand modern
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military death sentence procedure from referral of charges through
post-execution.

Today, four prisoners sit on the military’s death row.* In late
1986, in Fayetteville, North Carolina, while stationed at Fort Bragg,
North Carolina, Specialist (SPC) Ronald A. Gray murdered two
women, attempted to murder a third, and raped all three.* After
his arrest, he was tried and convicted at a general court-martial and
sentenced to death.’ In March 2003, while stationed in Kuwait
on the eve of Operation Iraqi Freedom, Sergeant (SGT) Hasan K.
Akbar stole four fragmentation hand grenades and three incendiary
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grenades from a High Mobility Multipur-
pose Wheeled Vehicle ( HMMWYV).¢ SGT
Akbar then switched oft the generator to Pad
7 and proceeded to throw the grenades into
the tents where Soldiers were sleeping.” After
utilizing the grenades, SGT Akbar waited
outside and used his M-4 rifle to shoot at the
fleeing occupants of the tents.® That night,
SGT Akbar murdered two officers and at-
tempted to murder sixteen other officers.” In
2005, a general court-martial convicted SGT
Akbar and sentenced him to death.!?

In 1985, in Fayetteville, North Carolina,
Master Sergeant (MSG) Timothy B. Hennis
entered the home of an Air Force captain
who was away on temporary duty, raped his
wife, and murdered her and their two young
daughters." In 2010, a general court-martial
convicted and sentenced MSG Hennis to
death.' Finally, in the early morning hours
of S November 2009, at Fort Hood, Texas,
MA]J Nidal M. Hasan, an Army psychiatrist,
opened fire on the Soldier Readiness Process-
ing Center with a semiautomatic handgun,
murdering thirteen people and attempting
to murder another thirty-two people, many
of whom were fellow Service members.” In
2013, MAJ Hasan was convicted at a general
court-martial of officers and sentenced to

death.™

Pretrial Procedure in
Capital Courts-Martial
There can be no doubt that the right to life
is a fundamental right. It is found in the
Fifth Amendment of the Constitution: “No
person shall be . . . deprived of life, liberty, or
property without due process of law . .. .”"
Since at least 1972, the Supreme Court of the
United States (SCOTUS) has consistently
reinforced the proposition that, because
of its severity and irrevocability, the death
penalty is qualitatively different from any
other punishment.'® “Death is a different
kind of punishment,” thereby entitling a
capital defendant to a higher standard of due
process and the strictest scrutiny before being
upheld."”

In addition to continuously uphold-
ing the concept that “death is different,”
SCOTUS has also consistently narrowed the
category of crimes for which people may face
the death penalty, and it has widened mitigat-
ing factors that preclude application of the
death penalty.' Therefore, for the military
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to deprive an accused of their life, there must
be appropriate procedural protections and
guarantees of due process.

The Manual for Courts-Martial
(MCM) prescribes the rules that apply in
all military capital cases. A capital case can
only be referred to a general court-martial.”
First, the alleged offense must authorize
death as an applicable punishment either
under Part IV of the MCAM or under the
law of war.*® Additionally, a capital offense
cannot be assimilated or tried as an Article
134 offense.?* Second, the Government
must notify the accused, in writing, that the
case will be tried as a capital case and what
aggravating factors the Government intends
to prove.” For death to be adjudged, the
Government must prove beyond a reasonable
doubt an aggravating factor, listed in Rule
for Court-Martial 1004(c).* One of the most
frequently applied aggravating factors, as
highlighted by the four prisoners on military
death row, is that the accused intentionally
killed more than one person in the same
course of conduct.?

Third, in a capital court-martial, a
conviction and death sentence require the
twelve-member panel® to unanimously de-
termine: (1) beyond a reasonable doubt that
the accused committed the charged offense(s)
that has death as an authorized punishment;
(2) beyond a reasonable doubt that at least
one of the aggravating factors exists; (3) any
extenuating or mitigating circumstances are
substantially outweighed by the aggravating
circumstances; and, (4) that death is the
appropriate sentence.”

When a death sentence is adjudged in
the U.S. Army, the staff judge advocate (SJA)
must notify the Criminal Law Division of
the Office of the Judge Advocate General
(OTJAG), Government Appellate Division,
Defense Appellate Division, and OTJAG
Personnel, Plans & Training Office that the
Record of Trial (ROT) has been completed.
This notification is required before the ROT
is forwarded to the Army Court of Criminal
Appeals (ACCA) clerk of court.”

Post-Trial Procedure in

Capital Courts-Martial

After the conclusion of a court-martial that
adjudged a death sentence as punishment,
The Judge Advocate General (TJAG)

forwards the record of trial to the Court
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of Criminal Appeals (CCA) for automatic
review in accordance with Article 66(b)(3)
of the Uniform Code of Military Justice
(UCM]).”® Article 66 provides the CCAs
with jurisdiction over all courts-martial in
which the judgment includes a sentence of
death.” Unlike cases in which death is not
adjudged, an appellant with an adjudged
death sentence is prohibited from waiving
their right to appeal their case.*

The appellate process does not conclude
with the CCA’s review of a death sentence, as
the Court of Appeals for the Armed Forces
(CAAF) conducts an automatic review
following the CCA’s review of the case.”*
Just as Article 61 of the UCM] prohibits a
death-sentence appellant from waiving their
appellate rights, Article 70(c) of the UCM]
prohibits a death-sentence appellant from
proceeding pro se on their appeal at either
the CCA or CAAF if the Government is
represented by counsel.** The practical
impact of this is unclear, as in accordance
with The Joint Rules of Appellate Procedure,
TJAG is required to designate appellate mil-
itary counsel to represent the parties when
the CCAs have received notice of an appeal
pursuant to UCM] Article 48, 56(d), 62, 66,
69(d), or 73.3 Appellate litigation for capital
cases is a direct appeal under Article 66 of the
UCM]J >

After CAAF conducts its review of the
case, a death sentence appellant may petition
for a writ of certiorari to SCOTUS.* If
SCOTUS grants the petition for a writ of
certiorari, the appeal moves forward, but
if not, then the death sentence appellant’s
appellate review is complete. The comple-
tion of appellate review constitutes final
judgment and signifies a transition from the
appellate procedure to the post-appellate
procedure for the death sentence appellant.®
This transition is memorialized by the clerk
of court for the ACCA, who certifies that the
appellate process is complete.?”

Post-Appellate Procedure in Capital
Courts-Martial: The Transition from
Prisoner to “Condemned Prisoner”
Once a prisoner’s case reaches final judg-
ment, their sentence becomes ripe for
presidential review of the adjudged death
sentence pursuant to Article 57 of the
UCM]J.*¥ In accordance with Article 57,

the President is the only authority who
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In tracing the progression of an
accused’s status from Soldier to
condemned prisoner, the military
death penalty process reveals a
system bhoth deeply procedural and
profoundly complicated.

can approve a sentence of death.* At the
point of review, the President may approve,
commute, or remit a Service member’s death
sentence.” If the President approves a death
sentence, the process for carrying it out
begins. If the President disapproves a Service
member’s death sentence, they may grant
clemency in the form of a commutation or
remission of the sentence.*! Such commuta-
tion may include reducing the death sentence
to a confinement for a term of years.*

Though the President is the single
authority for approving and ordering the
execution of a death sentence, they do not
initiate the review. Instead, final judgment
triggers a waterfall of responsibilities for
the Secretary of the Army, TJAG, and the
commandant of the USDB.* Through these
senior leaders’ actions, the death sentence
makes its way to the President for review.*

The initial procedural responsibility
lies with TTAG.® TJAG collects the pris-
oner’s record of trial, the appellate records,
including the certification of completion of
appellate review, and any clemency peti-
tion for submission to the Secretary of the
Army.* TJAG provides these records, along
with their recommendation on the sentence,
to the Secretary of the Army for review and
routing to the President for action.*

After TJAG provides the complete
record of documents and their advice to
the Secretary of the Army, the Secretary
of the Army’s procedural responsibilities
begin. The Secretary of the Army serves
as the executive agent for Department of
War-wide Level III Corrections, to include
the administration of death sentences.*® In
this role, the Secretary of the Army provides
the President with the relevant materials
for review and effectuates the President’s
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action on the death sentence. If the President
approves the death sentence and orders the
prisoner executed, then the Secretary of the
Army moves forward with their procedural
responsibilities.*’

First, the Secretary of the Army desig-
nates the method of execution.” Though
previous versions of regulatory guidance
prescribed lethal injection as the method
of execution, today, there is no designated
method of execution.”* Since 1951 and the
inception of the original UCM],* the U.S.
military has carried out ten executions, all by
hanging.?* President Dwight D. Eisenhower
approved the first nine executions, while
President John F. Kennedy approved the last,
PVT John A. Bennett in 1961.5* The first
four executions were carried out by the mili-
tary at Kansas State Penitentiary in Lansing,
Kansas, with the remaining six occurring at
the USDB.>

Currently, of the twenty-seven states
that authorize the death penalty, twen-
ty-three provide lethal injection as the only or
primary method of execution.** However, in
the two most recent executions in 2025, the
prisoners were allowed to choose the method
of execution employed: South Carolina
employed a firing squad, while Alabama used
nitrogen hypoxia.’” For Federal executions,
the method of execution is prescribed by the
law of the state in which the sentence was
imposed, and if no death penalty exists in
that state, the judge chooses which state is
responsible for the execution.®®

Second, the Secretary of the Army
selects the date of execution.” The date of ex-
ecution must fall within 60 to 150 days from
the date the President approved the death
sentence.®’ After deciding on the method
and date of execution, the Secretary of the
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Army selects the location of the execution.®!
Though the USDB is often thought of as

the single facility for the administration of
military death sentences, the Secretary of

the Army selects the location after receiving
advice from the Provost Marshal General.*
One available location is the U.S. Peni-
tentiary in Terre Haute, Indiana, which is
the location used for executions of Federal
prisoners.®® By agreement with the Bureau of
Prisons, military executions may take place

at Terre Haute.* The Secretary of the Army
memorializes the location, date, and method
of execution and transmits the memoran-
dum, along with the signed Presidential
death warrant, through the Provost Marshal
General to the commandant of the USDB.
This transmission triggers the commandant’s
procedural responsibilities.

The commandant, USDB, serves as the
execution officer responsible for the adminis-
tration of the prisoner’s death sentence.® In
this role, the commandant formally notifies
the Service member of the President’s
decision ordering their execution.® This
formal notification completes an individual’s
transition from prisoner to “condemned pris-
oner,” which will remain their status until
they are executed.”” During notification, the
commandant, USDB, is accompanied by a
chaplain and the prisoner’s Trial Defense
Service (TDS) or civilian counsel.®® The com-
mandant is also responsible for developing an
Execution Plan, establishing the Execution
Watch Team (EWT), and arranging for the
procurement of any materials or equipment
necessary to conduct the method of execu-
tion selected by the Secretary of the Army.¢’

The notification of presidential
approval of a death sentence not only begins
the administrative process of preparing
for a military execution, but it also allows
a post-appellate death sentence prisoner
to seek habeas corpus through the Federal
court system.”® Latin for “you have the
body,” habeas corpus allows a Federal court
to analyze whether a prisoner’s continued
confinement is warranted.”* Like state and
Federal prisoners, a post-appellate death
sentence military prisoner can file a petition
of habeas corpus challenging the legality of
their imprisonment.”

This challenge is different from a
challenge on direct appeal, as a petition for
habeas corpus provides post-appellate death
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sentence prisoners an avenue to attack their
conviction based upon alleged violations of
their constitutional rights.” As part of their
petition for habeas corpus, a prisoner with

a presidentially-approved death sentence
may request a stay of execution.” If a Federal
judge issues a stay of execution, it may last
until the conclusion of the habeas corpus
proceedings, thereby preventing the military
from executing the prisoner.” Habeas corpus
proceedings may result in relief in the form
of vacation of conviction or sentence, but

if the proceedings result in no relief, the
prisoner’s stay of execution is lifted and they
remain condemned to death.”

Receipt of a presidentially signed death
warrant also entitles the condemned prisoner
to certain regulatory rights related to their
execution. They may request pre-execution
visitation of family and non-family members,
in accordance with Army Regulation 190-
47.77 The condemned prisoner may request
chaplain support, legal assistance related to
the execution and their final legal affairs, and
medical assistance and counseling services.”
Further, they may request counsel of record
and members of their family to be present at
their execution.”

Once the execution date arrives, the
EWT is responsible for the care, custody,
and transportation of the condemned pris-
oner.*® The EWT will move the condemned
prisoner from their cell to the execution area,
leaving as little time between the movement
and the execution as possible.” After the
condemned prisoner arrives at the execution
area, the EWT will escort the authorized
witnesses to the viewing area. Witnesses
include the commandant, USDB, the pris-
oner’s counsel, the victim or one relative of
the victim’s family, representatives from the
condemned prisoner’s family, and members
of the media.*? At the time of execution, the
commandant, USDB, will read aloud the
charge or charges, the findings and sentence
of the court-martial, and information from
the execution order.®® The commandant
will next ensure the condemned prisoner
is discharged from the Army.* Finally, the
commandant will order the execution team
to begin the execution process.* The medical
personnel assigned to the EWT will monitor

the condemned prisoner and announce their  This electric chair, once installed at the original U.S. Disciplinary Barracks, was never used. When the old
death.®¢ After the pronouncement of death, barracks was demolished, the chair was moved to the Military Police Museum at Fort Leonard-Wood, Mo,
where it still remains. (Source: U.S. Army)

the commandant will announce that the
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execution is complete and dismiss all persons
other than the EWT from the execution
area.’’

Conclusion

In the aftermath of the Secretary of War’s
request for President Trump to sign MAJ
Nidal Hasan’s death warrant approving

and ordering his execution, it is important
to understand that this step, which appears
final, does not take the case out of the courts
completely. In tracing the progression of an
accused’s status from Soldier to condemned
prisoner, the military death penalty process
reveals a system both deeply procedural and
profoundly complicated. The military justice
system has built-in pre-trial safeguards,
post-trial protections, appellate reviews, and
ultimately habeas petitions, which may slow
but not necessarily prevent an execution.

As is known and often cited throughout
all stages of capital litigation, death is different.
Itis different in its finality. The complicated
maze of capital courts-martial and the push
for an accelerated timeline in MAJ Hasan’s
case illustrates the intersection between the
procedural process and the ultimate execu-
tive power of the President. As the country
waits with bated breath to hear whether the
President will approve MAJ Hasan’s death
sentence, the legal community understands
this change in status to condemned prisoner

may just be the beginning. TAL

MAJ Altimas is an Associate Professor in the
Criminal Law Department at The Judge
Advocate General’s Legal Center and School
in Charlottesville, Virginia.

MAJ Montgomery is an Associate Professor in
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Advocate General’s Legal Center and School
in Charlottesville, Virginia.
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Practice Notes

Father Time Is Undefeated

Intelligence, and How a Judge Advocate Can Prepare for Its Inevitable
Decline

By Magjor Jonathan M. Harrar

Father Time remains undefeated. So it’s not him you should be angling to beat. It’s that gnawing cry for purpose that will eat straight through you

if you let it.!
he human mind, like the body, experiences deleterious effects and lack of satisfaction, while eating away at one’s sense of purpose.*
while aging.> As individuals mature, they will have an inevitable Yet that decline does not necessarily signal the end of a successful and
decline in certain cognitive abilities tethered to their intelligence.? tulfilling career. Thankfully, intelligence is multifaceted. To thrive in

While harsh, denying this inevitability will lead to frustration, anger, the latter half of one’s professional career, it will be crucial to focus
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on leveraging crystallized intelligence.’ This
article explores the concepts of fluid and crys-
tallized intelligence, discusses the research
establishing that an inevitable decline is
coming, and analyzes the potential impli-
cations of these topics for a military legal
career. Ultimately, this article also offers some
practical recommendations to prepare for the
back half of one’s professional legal career.

First, a “Brief” Discussion

on Intelligence

The formal study of intelligence (sometimes
referred to as cognitive science) dates back
to the late 1800s.° In the early part of the
twentieth century, debates about how to
accurately measure intelligence sans cultural
or subjective bias gained popularity.” Initially
the “measuring scale of intelligence” was
comprised of a series of thirty brief cognitive
tests intended mostly for school-aged chil-
dren.® This “measuring scale of intelligence”
was utilized from 1905 through the 1930s
via the Wechsler-Bellevue intelligence test,
which was well-suited to measuring intel-
ligence in adults and included both verbal
and performance measurements without
memorization.” Without memorization, the
test could not be “gamed,” so it was a more
accurate measurement of natural abilities.!

Unsurprisingly, the U.S. Army had a
vested interest in testing potential recruits
and their natural intelligence." After a few
more years, researchers still criticized the
IQ tests as relying too much on acquired
skills rather than intelligence per se.”* They
believed the forty-four different types of
intelligence tests available at the time still
focused too heavily on verbal material, had
cultural biases, and suffered from poor
reliability." Researchers wanted tests that
were “culture-free” and were designed with
non-verbal instructions and instead simply
utilized “work it out” examples.™* It was
amidst this backdrop that theories on how
intelligence actually worked and could be
quantified gained popularity.

Initially, some researchers considered
intelligence to be a measurement of one’s
verbal, spatial, numerical, and mechanical
skills quantified as their “g-factor” (general
intelligence)." Others posited that intelli-
gence boiled down to one’s combination
of analytical, creative, and practical intelli-
gence.'® Still others tried to capture all of the

“primary mental abilities” beneath the um-
brella term of “intelligence” by simply listing
the skills that included verbal comprehen-
sion, verbal fluency, number facility, spatial
visualization, perceptual speed, memory,
and inductive reasoning."” Later, Howard
Gardner compiled his own list dubbed

the “multiple intelligences” comprised as
linguistic, logical-mathematical, spatial, mu-
sical, bodily-kinesthetic, interpersonal, and
intrapersonal, and naturalist intelligence.'®
More recently, emotional intelligence has
also been added to the intelligence lexicon
and adds further layers to the discussion."” As
with most scientific endeavors, disagreement
and debate arose.

While the literature failed to deftly
define intelligence or how to objectively test
for the same, Raymond Cattell offered a
now widely accepted theory of intelligence
that synthesized the previous works. He
theorized that intelligence tends to come in
two classes or dimensions: fluid and crystal-
lized.” During Cattell’s critique of culturally
biased intelligence tests, he first proposed
the distinction between fluid and crystallized
intelligence.” He opined that “fluid ability
has the character of a purely general ability to
discriminate and perceive relations between
any fundaments, new or old. It increases
until adolescence and then slowly declines.”*

Furthermore, fluid intelligence captures
the ability to reason, think flexibly, and solve
novel problems in a novel way.” It allows
humans to perceive and draw inferences
about relationships among variables to
conceptualize abstract information, which
ultimately aids in solving a problem.** If you
have ever had the pleasure of undertaking a
test filled with ostensibly unrelated patterns,
photos, or picture sets, you are endeavoring
in a fluid intelligence exercise. Without rules
and without context, the test determines if
you can choose the correct answer without
help, context clues, or experience. While
these may appear as simple childhood games,
the same fluid intelligence skills apply in life.
Confronted with a new job, new human re-
lationships, new software, and new acronyms
(of which the Army has many), those with
higher fluid intelligence figure it out faster.

Conversely, crystallized intelligence
represents a person’s knowledge gained via
learning and experiences.” The SAT?** and
Law School Admission Test (LSAT) can be
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“gamed” with tutoring, courses, practice,
and time—exactly what the fluid intelli-
gence tests were attempting to isolate away
from.”” Importantly, while fluid intelligence
diminishes with age, crystallized intelligence
relies on accumulated knowledge and skills
and can be utilized to great effect.”® Know-
ing the rules can be quite the advantage to

a lawyer, and utilizing them to great effect
separates the novice from the expert. Cattell
also described “[c]rystallized intelligence as
the ability consist[ing] of discriminatory
habits long established in a particular field,
originally through the operation of fluid
ability, but no longer requiring insightful
perception for their successful operation.”
As one grows older, the accumulation

of knowledge increases crystallized intel-
ligence.** In Cattell’s theory, fluid and
crystallized intelligence interplay with one
another as we age; while fluid intelligence
drops off, crystallized intelligence can
continue to grow.*!

More on Fluid Intelligence
Fluid intelligence is not easy to quantify.
This begs the question: what exactly are we
losing as we age? What is clear is that fluid
intelligence includes the ability to reason,
think flexibly, and solve novel problems.**
It is much higher in one’s early adulthood
and diminishes steadily in one’s thirties and
forties.*® Fluid intelligence also refers to “rea-
soning and novel problem-solving ability.”**
Some more examples of fluid intelligence
are solving puzzles, constructing strategies
or processes to deal with a novel problem,
seeing ostensibly unrelated patterns in data,
and speculative philosophical reasoning.*
Fluid intelligence can also be directed to
any problem—math, science, law, music, lan-
guage, etc.* It “appears to operate whenever
the sheer perception of complex relations is
involved. It thus shows up in tests where bor-
rowing from stored, crystallized, judgmental
skills bring no advantage.”” Obviously, it
does not function in a vacuum. Complicated
problems will necessarily utilize crystallized
intelligence too, but you simply have less of a
knowledge base at a younger age.
The endeavor of law school may serve
as an example of the marriage of crystallized
and fluid intelligence to illustrate both. Most
students matriculate in with above-average
reading comprehension skills, writing skills,
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and a base of study practices, discipline, and
habits from which to approach the study

of the law (i.e., crystallized intelligence).
However, the 1L year introduces novel con-
cepts like intent, causation, counterintuitive
property concepts, common law case law,
how it all meshes with model statutes, and,
of course, legal writing.”® Fluid intelligence is
working overtime during that 1L year.

Now, imagine going to law school in
your forties or fifties with all other variables
remaining the same. Would you advise the
student who has lost some of their fluid
intelligence to approach it the same way?

Of course not. Recognizing that there is

a difference is crucial for both students

to succeed. The reality is that the student
whose fluid intelligence has begun to dip
should approach the problem differently.”
Approaching it the same way, despite the
disparate abilities, would be foolhardy. This
thought experiment should reveal Cattell’s
theory—humans lose their fluid intelligence
as they age and rely more heavily on crystal-
lized, contextualized knowledge.*

Unfortunately, some researchers suggest
fluid intelligence may diminish even earlier.
“Fluid intelligence has long been thought
to peak during the late twenties before
beginning to decline gradually.” As you age,

there are structural changes in the brain that
likely explain this spiral.** Theories about
why differ greatly, with some attributing it
to decreased blood flow, cellular changes,

or atrophy as a result of more reliance on
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crystallized intelligence.” Not only is the
prefrontal cortex the last part of your brain
to develop after childhood, it is the first to
decline in adulthood.*

While the academic literature is dense,
some anecdotes may also be persuasive.
Charles Darwin was in his mid-twenties
when he developed the ideas of natural selec-
tion and evolution, though he waited until
he was older to publish his findings.* Albert
Einstein, the paradigmatic genius, was just
twenty-six when he proposed his ground-
breaking special theory of relativity.* Some
of the current largest companies in the world
were started by young adults. Mark Zucker-
berg started Facebook at nineteen years old,*
Bill Gates began Microsoft at twenty years
old,* and Steve Jobs co-founded Apple at
just twenty-one.*” Even the United States’
founders were relatively young when they
suggested the bold (and novel) idea that the
people, not the government or a monarch,
should manage themselves. Thomas Jefferson
was thirty-three, James Madison was twen-
ty-five, and Alexander Hamilton was just
nineteen years old.*® George Washington was
downright geriatric at forty-four years old in
1776.5" However, with age comes wisdom,
experience, context, and saliently crystallized
intelligence.

More on Crystallized Intelligence
Crystallized intelligence, the ability to apply
previously obtained information, increases
as we age.>” This is intuitive because the older
we are, the more prior education, experience,

knowledge, and skills can be obtained. While
“[f]luid intelligence is conceptualized as

the decontextualized ability to solve ab-
stract problems . . . crystallized intelligence
represents a person’s knowledge gained
during life by acculturation and learning.”**
Mercifully, crystallized intelligence builds
and compounds.**

Learning a language is a great example
of obtaining crystallized knowledge we take
for granted as adults. It starts with learning
letters, the sounds of those letters, how those
letters go together to form individual words,
then simple sentences, complex paragraphs,
stories, books, and so on. Fluid intelligence
may help initially in appreciating the abstract
nature of what the letters represent, but
eventually, the crystallized intelligence takes
over until the words themselves introduce
and implicate novel concepts that fluid
intelligence addresses. Relevantly, crystallized
intelligence tends to rise gradually and stably
throughout adulthood and does not begin to
decline until one’s sixties.”® Said another way,
crystallized intelligence provides context. A
seasoned prosecutor knows what a case is
worth; a contracts attorney can pull from
their rolodex of previous disputes to resolve
a “new” problem; and a leader can rely on
prior experiences and myriad relationships
with others to address personnel concerns.

A “seasoned” attorney, judge advocate (JA),
and leader knows the rules better, which is
why the accumulation of crystallized intelli-

gence creates the oft sought-after wisdom.
Like with fluid intelligence, many exam-
ples exist of those who have thrived utilizing
their crystallized intelligence in the latter half
of their career. The professorial archetype is
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the grey-haired, older, wiser person who has
likely forgotten more information than their
students currently know. Their proverbial
rolodex of information is exponentially
larger by sheer volume. Many professions
take advantage of those with vast crystallized
intelligence stores, such as professors. The av-
erage age of current Supreme Court Justices,
for example, is sixty-five years old.> Histori-
ans necessarily utilize crystallized intelligence
to digest and contextualize troves of informa-
tion. The author David McCullough wrote
his Pulitzer Prize-winning biography on John
Adams when he was sixty-eight years old.””
He continued to write, publish, and teach
until his death at eighty-nine.*® Philosophers
too, sometimes defer their final theories until
later in life. Immanuel Kant published his
Critigue of Reason when he was fifty-seven
years old.>” Unlike the fluid intelligence
breakthroughs of the youth leaders, histori-
ans and deep thinkers successfully navigate
their professional lives well into their elder
years using their gained wisdom.

Wisdom is the zenith of crystallized
intelligence. One group of researchers noted
that as a “psychological trait, wisdom refers
to a global psychological quality that engages
intellectual ability, prior knowledge, and
experience in a way that integrates virtue and
wit, and is acquired through life experience
and continued practice.”*®® Wisdom seems
to marry the best of fluid and crystallized
intelligence.

For JAs, the combination of experience,
judgment, and troves of information is
certainly a large factor in their success, as
fluid intelligence sans experience would not
create sage advice/guidance. As JAs age, how-
ever, they must think about when to shift

toward more focus or reliance on crystallized
intelligence so as to not get left in a fluid
intelligence-based mindset or role and lag
behind the abilities of their younger selves.

From Strength to Strength

Arthur Brooks discussed this exact predica-
ment in his book From Strength to Strength:
Finding Success, Happiness, and Deep Purpose
in the Second Half of Life.* Brooks briefly

synthesizes the above research concerning

fluid and crystallized intelligence and
offers that riding “the wave” of crystallized
intelligence following the diminishing

fluid intelligence wave will prove far more
beneficial than attempting to accomplish

the same feats later in life with diminished
capacities.®” Moreover, he suggests the latter
will no doubt lead to frustration, bitterness,
bad health, stress, and generally negative out-
comes.® Instead, if a hard-charging, striving,
dedicated, and driven professional were able
to recognize the inevitability of the dip in the
fluid intelligence curve and “jump” onto the
still-increasing crystallized intelligence curve,
their potential remains limitless.**

Given that one’s fluid intelligence dips
at some point in their life/career, reliance
only on the same in the latter half of one’s
professional career would be unwise.® Yet the
crystallized intelligence curve is still progress-
ing steadily upwards and only begins to dip
much later in life.* Recognizing this reality,
preparing for this eventuality, and taking the
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jump from reliance on fluid intelligence to

crystallized intelligence will be critical not
only to objective success but also to subjec-
tive happiness. This is not a blind leap of
faith; rather, it is a conclusion grounded in
Cattell’s research and findings.

Brooks argues that relying less on
innovation and more on instruction will play
more to one’s crystallized strengths.®” Brooks
bolsters his argument to jump the curve by
quoting the ancient Roman philosopher
Cicero, who wrote to his son that as we age,
we should (1) be dedicated to service; (2) use
wisdom to enrich others; and (3) counsel,
mentor, advise, and teach.®® The existence of
the second curve should be welcome news.
Even after certain skill sets that may have
propelled one to success diminish, the same
individual can attain even higher heights by
jumping to the second curve/wave.®’

Brooks warns that fighting against this
reality will bring pain.”® He suggests most
successful people do not know that fluid
intelligence declines and even more do not
realize that crystallized intelligence can still
grow.”! Brooks acknowledges that it can also
be unnerving to deviate from what one has
always done that led to their success. Fret
not, Brooks would say. By shifting to differ-
ent strengths, the back half of one’s career
can be as fulfilling and rewarding as the first.
If the latter stages of one’s career are devoted
to serving others with hard-fought wisdom,
the transition will be far less perilous.”
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These career decision points present
themselves often for all JAs, but most nota-
bly for those at the field grade ranks. There
are options to teach, supervise, become sub-
ject matter experts, or deviate entirely from
previous professional experiences. Appellate
litigation, contract disputes, ethics, and
policy advising are all jobs generally reserved
for more senior-ranking officers. Of course,
there is always the option to stay the course
and double down on previously obtained
skills. A prosecutor or defense attorney who
has practiced criminal justice their entire
career can now continue specializing with
the advent of the Office of the Special Trial
Counsel and complex litigators. Even among
those specializations, Arthur Brooks would
likely recommend that practitioners begin to
rely more heavily on a new strength.

Army Doctrine and JAG Corps
Policy Seem to Agree

Greg Maddux, one of the greatest pitchers
of all time, threw a baseball 95 mph when
he was drafted in 1984.” To anyone who
followed his career, this may come as a
surprise. When he retired at forty-three years
old after twenty-three seasons, he threw
absolute junk.” He was known more at that
point for his command, off-speed pitches,
and baseball IQ than speed.” That fastball
pitcher adapted to the reality that he could
not throw heat forever, and he adapted his
game despite the massive change. JAs, like
MLB players, are “drafted” at a young age.
The skills that made them excellent accession
candidates may not be the same ones that
make them great field-grade officers in the
Judge Advocate General’s (JAG) Corps.
Like Maddux, they need to learn to throw
different pitches.

Along the fastest track, a JA obtains
their undergraduate degree at twenty-two
years old, finishes law school roughly three
years later at twenty-five, commissions
into the Army shortly thereafter, and pins
on their major rank rarely younger than
thirty-three years old.” Thus, even the
youngest JAG Corps majors are well on their
way to needing to embrace the crystallized
intelligence curve. In sports parlance, they
need to learn to throw different pitches. Or,
as Brooks aptly described it, they need to
shift from one strength to another strength.
By ecither coincidence or design, the Army
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and JAG Corps seem to recognize this need
to change strengths.

Field grade officers are often urged to
shift away from their past successes as action
officers and “doers” and instead focus more
on leadership.”” Leadership, by doctrine,
mostly concerns relationships with people.”
This doctrinal focus on relationships nests
well with Cicero’s advice to teach, coach, and
mentor. Understandably, this may send hum-
bling chills through any JA who has spent
the bulk of their career primarily performing
legal work. Telling someone who has spent
their entire professional career brute-forcing
knowledge into their brain, achieving results,
and outputting at extremely high levels to
now pivot to different strengths and skillsets
is a large ask. To many, this may prove diffi-
cult. They may have achieved promotion and
relative success through reliance primarily on
their creativity, fluid intelligence, and innate
raw smarts. While some may hope that will
continue to work as they rank up, it may
not, according to Cattell and Brooks.” But
thankfully, there is a second curve.

Leadership is not just about having
authority; it is about supporting and
influencing others to achieve a common
goal.*® Army Doctrine Publication 6-22,
Army Leadership and the Profession, outlines
three types of leadership: direct (individuals
and small groups), organizational (organi-
zations), and strategic (overall direction and
development), with different responsibilities
of each.?! To be effective, an officer must be
able to operate effectively at each level, even
at the same time. While these leadership
skills may have only been nominally used
as an action officer, particularly for JAs, the
wisdom, experience, and ever-growing crys-
tallized intelligence gained during that time
means that senior JAs entering new roles may
have more to offer immediately coming into
positions than they might think. JAG Corps
policy certainly agrees.

The current JA career model states
that during a JAs first years, they are meant
to develop as an officer, gain competence
across legal functions, identify legal interests
and aptitudes, and eventually “develop
leadership baseline skills.”®> As their careers
progress, JAs are expected to increase their
legal expertise, lead and develop their teams,
manage offices, and eventually advise Army
senior leaders.* In addition, the JAG Corps

recently modified its internal personnel
policies to allow senior leaders to specialize
in a legal functional area.* The new JA
career model now allows for senior JAs to
act as “specialists in a legal functional area,
serve as command counsel, or both.”%
Previously, the Corps focused on training
JAs to be broadly skilled lawyers, having
some level of knowledge in various fields,
but rarely were they specialists per se.* Prior
iterations of internal policies required JAs to
“combine the versatility to practice in every
legal function . . . [as] versatility will remain
essential throughout a [JA’s] career” and that
all JAs “must be competent to practice in any
area.”¥
The ability to now specialize is a big
change, and it potentially makes heeding
Brooks’s warning to shift to a different
strength feel less intuitive. Nonetheless,
doing so is critical for success. Greg Mad-
dux was wise; he pivoted to throwing junk
after his fastball slowed and, in doing so, he
continued to have success. JAs in the back
half of their careers should similarly look
for different pitches to throw (though not
necessarily “junk”).

Considerations for Your
Consideration

Ignore the Science at Your Own Peril
Raging against reality is dangerous, especially
for lawyers, who already face the unique
stressors that inherently come with a legal
career.® Older JAs should not ignore the
science by simply bearing down, throwing
more hours at tasks, or undermining their
own success with too much hubris. It would
be downright Sisyphean to expect the same
outputs as one’s younger self utilizing the
same manner and methods, and, as Brooks
notes, attempting to do so in this case will
just cause frustration, bitterness, bad health,
and stress.®

A senior JA is “rapidly” losing their fluid
intelligence.”® Maybe that mental degra-
dation is already happening, or maybe it
remains deferred; but be assured it is coming
for everyone. Obviously, humans and their
talents and intelligence exist on a spectrum,
but overall, it would be prudent to at least
prepare for this eventuality. Like Pascal’s wa-
ger,” the worst-case scenario would be that
you obtained new skills that you can layer on
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top of your fluid intelligence. Nothing is lost,
but much could be gained.

Thankfully, lawyers in the JAG Corps
can rely on crystallized intelligence to be
extremely successful in either leadership roles
or performing as specialists leading teams of
legal professionals. A profession that requires
crystallized intelligence might have its prac-
titioners peak later but thrive longer. What
are lawyers if not moonlighting historians?

A direct- or cross-examination is not very
different from simply teaching a jury or judge
about something that already happened. JAs,
particularly aging ones, are able to absorb
new information and place it into its histor-
ical context. New statutes, regulations, case
law, and, of course, practical lived experiences
inform their judgment and learned counsel.
Those with experience paired with a catalog
of relevant and useful information come
closest to being wise. An experienced lawyer’s
judgment is their currency. Do not fret about
the oncoming reality; embrace it.

Coach from the Sideline, Not the Field
Few things are sadder than watching a for-
mally formidable superstar athlete attempt to
play their sport too long. They step onto the
field, court, ice, or ring a mere shell of their
former self.”> Muhammad Ali fought well
past his prime and suffered the debilitating
effects as a result.” Michael Jordan, the
greatest basketball player the world has ever
seen,” held on admirably in the last two years
of his career with the Washington Wizards
but could not affect the game like he once
could.” At best, it is awkward; at worst, it is
dangerous. They could have been working
toward becoming coaches, business owners,
team consultants, part of their respective
alumni programs, or transition into broad-
casting, but instead, they held on too long.
The opportunity cost of insisting on staying
in the game is unknowable but self-inflicted.
Additionally, the cost to that player aside,
they also took up a slot on the team. It was
arguably a bit selfish, a bit self-centered, and
short-sighted. Following Brooks’s advice, one
might suggest: Don’t be like Mike.”

Senior JAs should rely on the vibrancy
of their more junior, creative, fluid thinkers
for the minutia, brute forcing, and fluid
intelligence-based skills. They are the
backbone of the law firm’s work product.
Senior leaders are editors, synthesizers, and

context creators. They are the teachers, the
mentors, the literal coaches of the more
junior attorneys in the firm. These skills

are invaluable and not to be shortchanged.
Waiting too long to transition to the next
phase of one’s career could undermine the
mission and come at opportunity costs to the
organization.

For example, Al is changing legal
research, the presentation and review of
evidence, how legal briefs are written and
edited, and it is revolutionizing how legal
documents are drafted.” It is changing
everything. Perhaps the junior JA, rich in
fluid intelligence, is the best suited to identify
best practices in applying Al to our respec-
tive fields of practice. Cattell’s theory may
explain why, as the novel problem-solvers are
the new employees who are far more adept
at adapting than the more senior lawyers.”
Senior JAs knowing themselves, their people,
and the strengths and weaknesses of both
will be immensely important in focusing the
efforts of any legal team. Trusting subordi-
nates to embrace new technologies, new law,
and doing the raw work is critical. After all,
it empowers them, and they are still rising
on the fluid intelligence curve, but they
need their leaders’ guidance and crystallized
intelligence. As Cicero said, teach. Senior JAs
should devote the back end of their pro-
fessional career to serving others with their
hard-fought wisdom. They will only excel
with them, not in spite of them or instead of
them.”

Jump the Curve!
Even within the Corps’s shift toward allow-
ing JAs to specialize in an area of law, the
reality is that focusing on leading, teaching,
mentoring, and utilizing one’s crystallized
intelligence more than fluid intelligence
later in a JA’s career offers the widest path to
success. With increased rank comes increased
responsibility for people, macro-level mis-
sions, and the health of the organization as a
whole. We become stewards of the practice
and profession, and none of us, even the
specialists, operate in a vacuum, despite how
much one may try. JAs, like any officers in
the Army, function within a larger ecosystem
that is, in many respects, self-managing.
Even the specialists lead, so JAs should
not and cannot allow themselves to think
that they are not a leader or that their
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Greg Maddux. (Source: George Bush Presidential
Library)

areas of law are so niche that they need not
broaden their skill sets.'® This article simply
suggests treading carefully in deciding how
to approach your chosen career path. Heed
Cicero’s letter to his son that teaching, coach-
ing, and mentoring are not quitting. Instead,
it is shifting from one strength to the next
and, in the long run, can benefit you and the
organization equally.

Conclusion

JAs are not getting dumber as they age. Such
a suggestion is not the thesis of this article.
They are, however, relying more and more
on their life experience, education, and crys-
tallized knowledge as their careers progress.
Thankfully, lawyers are not professional
athletes (at least, not most of us'®). Father
Time’s clock need not run out as quickly as it
might for a physical profession. While knees,
backs, and shoulders give out for professional
athletes, JAs can utilize their brains far be-
yond the joints of their bodies. However, like
an athlete who loses a step on the basketball
court or football field, JAs need to adjust
their game and eventually turn more heavily
toward coaching instead of playing to extend
their professional career. Focus on embracing
a different strength, one that builds off your
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previous strengths, instead of fighting against
Father Time. Embrace this reality, prepare
for it, and ride the crystallized intelligence
wave as long as you can. That will provide a
purpose Father Time cannot take away . . . at

least not yet. TAL

MAJ Harrar is a Complex Defense Litigator
with the Great Plains Region Fort Carson,
Colorado.
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Feature

Irregular Warfare Is
More Than Just SOF

The Need for Statutory Authority for
Conventional Forces to Support IW Operations

By Major Joshua R. Hall

O n 2 October 2020, the Department of War! (DoW) published
the Summary of the Irregular Warfare Annex to the 2018
National Defense Strategy* (IW Annex). The IW Annex emphasizes
the need to leverage conventional force capabilities to be successful
in the irregular warfare (IW) fight. “Conventional forces have, and
always will have, a role in IW across a variety of missions and a range
of military activities.” In the age of great power competition, this
role will likely be training and equipping foreign and irregular forces
engaged in IW operations. However, as with any military activity, the
unit must have both the operational and fiscal authority to lawfully
execute such activity.* For U.S. Special Operations Forces (SOF),

the recently codified 10 U.S.C. § 127d (formerly section 1202 of the
National Defense Authorization Act (NDAA) for Fiscal Year (FY)
2018°) provides SOF with such fiscal authority to train and equip
foreign and irregular forces engaged in IW.¢ As it currently stands,

this statute is a SOF-specific fiscal authority. In fact, there is presently
no overt statutory authority that authorizes U.S. conventional forces
to support foreign or irregular forces engaged in IW.

While conventional forces have executed and supported I'W
campaigns in the past, many of the more recent operations con-
sisted of foreign internal defense (FID) or stability operations as
opposed to training and equipping foreign forces.” Moreover, after
the Vietnam War, Congress began to slowly but severely limit the
DoW’s discretionary funding for foreign assistance.® Fast forward
to the present, and IW remains a capability that exists not only
within special operations but also conventional forces.” However,
in the age of great power competition, U.S. conventional forces
lack the necessary fiscal authority to provide support to foreign
forces, irregular forces, groups, and individuals engaged in TW
operations.



This article will address this gap and
advocate for a legislative proposal to pro-
vide conventional forces with the necessary
fiscal authority to successfully complement
SOF and contribute to the IW fight. First, it
provides a brief history of IW and conven-
tional forces’ execution of IW in previous
campaigns. Next, it outlines the existing and
most commonly utilized operational and
fiscal authorities for training, equipping,
and supporting foreign forces. Finally, it
advocates for a legislative proposal to fill the
existing statutory gap in fiscal authority for
conventional forces conducting IW.

History of Irregular Warfare and

the Use of Conventional Forces

U.S. military doctrine generally recognizes
two forms of warfare: “conventional[/tradi-
tional,] and irregular.”*® Until recently, there
was no agreed-upon definition of IW."" Cur-
rently, IW is defined as “[a] form of warfare
where states and non-state actors campaign
to assure or coerce states or other groups
through indirect, non-attributable, or asym-
metric activities.”*? Generally, the specific IW
categories can be classified into five mission
sets: unconventional warfare, stabilization,
foreign internal defense, counterterrorism,
and counterinsurgency."® Despite the recency
of an approved DoW definition, the concept
of IW is far from new.' In fact, IW can be
traced as far back as the 1800s with the U.S.
Navy’s engagements against the Barbary Pi-
rates.”” From there, the U.S. military’s history
of conducting IW is seen in almost every
major military campaign, from Vietnam

and the Cold War to the campaigns in Iraq,
Afghanistan, and Syria.'* More importantly,
these IW campaigns were not limited to

SOF and involved conventional forces either
leading the mission or enabling SOF units on
the ground."”

One may ask, if conventional forces
conducted IW in the past, why is there a need
for such authority now? The answer is two-
fold. The first involves a significant increase
in congressional oversight of the President’s
and, thereby, DoW’s discretionary spending
for foreign assistance post-Vietnam War." In
1961, Congress passed the Foreign Assistance
Act (FAA).”” With it, the President was able
to use the FAA’s contingency fund so long
as the use was “in the national interest.”?
One can only imagine the potential for abuse
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with such a sweeping provision. “As was said
during a 1906 debate in Congress, creating
such an untethered fund ‘is like giving a
child more money than he wants for a trip
uptown and back; he will surely spend the
balance of it before he gets home.””* Thus,
the President heavily relied on these con-
tingency funds within the FAA to provide
military aid to foreign forces both during
Vietnam and the Cold War.?? In an effort to
curtail such unfettered discretion, Congress,
over a period of roughly twenty years, would
exercise its power of the purse through a se-
ries of restrictive appropriations and defense
authorizations.” Therefore, the seemingly
unlimited funds to train and equip foreign
forces are a thing of the past for the DoW.
Second, not all IW missions involve
training and equipping foreign forces. As
mentioned earlier, IW can be categorized
into five mission sets.?* One such mission set
is stability operations.” Many of the more
recent IW campaigns executed by conven-
tional forces involved stability operations
as opposed to training and equipping
foreign forces typically seen in unconven-
tional warfare.? Thus, there was no need
for conventional forces to have a train and
equip authority at the time. Nevertheless, as
we continue to navigate through the age of
great power competition, our conventional
forces will undoubtedly require the authority
to train and equip our foreign partners in
order to deter our global competitors. Before
addressing the authority gap head-on, itis
important to understand a brief history of
conventional forces conducting IW through-
out prior military operations.

Vietnam

One of the first notable IW campaigns was
carried out by both conventional forces and
SOF during the Vietnam War.” General
Paul Harkins, commander of Military As-
sistance Command Vietnam (MACV), was
tasked to advise and assist the South Viet-
namese Army.” While the term had yet to
be coined, his unit was engaging in what we
now refer to as “Foreign Internal Defense”
(FID).” FID is defined as “participation

by civilian agencies and military forces of a
government or international organization in
any of the programs and activities taken by a
host nation government to free and protect
its society from subversion, lawlessness,

insurgency, violent extremism, terrorism,
and other threats to its security.”*® This FID
mission was essentially a “whole-of-govern-
ment approach” to strengthen the South
Vietnamese Army to defend against the
insurgent Viet Cong guerrillas.*' In keeping
with the whole-of-government approach,
civilian villagers were recruited to expand
this defense network.?? These entities would
later be named “Civilian Irregular Defense
Groups.”*

In terms of support, U.S. forces,
including both conventional and special
operations, helped train, equip, and oper-
ate with hundreds of thousands of these
irregular forces.* For example, the U.S.- and
South Vietnamese-backed Civil Operations
and Revolutionary Development Support
(CORDS) program aimed to support local
forces to root out the Viet Cong from the
villages.” The U.S. military advisors attached
to the CORDS program mentored and
assisted their South Vietnamese counterparts
in creating a self-sufficient security force in
the villages.* Eventually, this IW campaign
would shift toward a conventional large-scale
combat operation (LSCO) in which U.S.
forces fought against the North Vietnamese
Army.¥’

The lessons learned from Vietnam un-
derscore some of the main points addressed
in the /W Annex.?® Specifically, “[s]uccess-
ful military contributions to [IW] require
a deliberate and sustained integration of
conventional and special operations capabili-
ties.”® The Vietnam War presented a hybrid
warfare theater in which U.S. forces had to
fight the guerrilla forces of the Viet Cong in
a counterinsurgency campaign as well as the
conventional forces of the North Vietnamese
Army.* Moreover, there was no clear tran-
sition between irregular and conventional
warfare; rather, the shift was dictated by the
operational environment.*' While the success
of counterinsurgency in Vietnam is certainly
debatable, the lesson gleaned is that IW nei-
ther is nor should be the sole responsibility of
SOF.* Following the Vietnam War, much of
the focus shifted away from I'W;* however,
conventional forces still played a role in IW
efforts during the Cold War.

Cold War

Looking back at an example of strategic com-
petition, IW played a prominent role during
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Lieutenant Andrew Sterrett leaves schooner Enterprise to board the Tripoli, 1 August 1801 during the First Barbary War, which was one of the United States' first
engagements in IW. Oil on canvas by Rodolfo Claudu, 1951. (Source: U.S. Naval Academy Museum Collection)

the Cold War between the United States and
the Soviet Union.* Rather than engage in
direct conflict between the two nations, the
United States and Soviet Union trained and
equipped irregular foreign forces, many of
which were located in Central America.®®
Battles were fought through these proxy forc-
es, and the two nations avoided escalation to
a nuclear war.%

Nicaragna

In 1981, President Ronald Reagan
ceased any further economic support to
Nicaragua and pointed to the country’s
support of communist insurgencies in
El Salvador.*” Specifically, the Sandinista
government of Nicaragua, with support
from the Soviet Union and others, secret-
ly provided aid to these insurgents in EI
Salvador.® In response, President Reagan
turned his efforts to training and equipping
a clandestine group of fighters (irregular/

2026 = Issue 1 = Feature = Army Lawyer

guerilla forces) called the “Contras” or
“counterrevolutionaries.”’

The Reagan administration moved
swiftly and openly operated training camp
sites in Florida, California, and parts of the
Southwest to train these anti-Sandinista para-
military groups.*® Additionally, President
Reagan authorized the Central Intelligence
Agency (CIA) to create a paramilitary force
in Honduras.”® What began as a so-called
“covert” operation quickly escalated as the
CIA-led recruitment and training of the con-
tras grew from 500 to 15,000 by 1984.5> Si-
multaneously, the U.S. military was engaged
in “joint military maneuvers in Honduras
and in naval ‘exercises’ oft both Nicaraguan
Coasts.”” President Reagan was successful
in funding these operations largely without
an overt appropriation from Congress.**
Instead, President Reagan was able to use a
CIA contingency fund as well as DoW funds
to support the Contras.>

El Salvador

The civil war in El Salvador dates back
decades, but tensions escalated in 1980
when radical groups within El Salvador
aligned with the Faribundo Marti National
Liberation Front (FMLN).>* The combined
group consisted of guerrilla forces of roughly
12,000 fighters.”” President Reagan feared
that the Soviet Union would see the potential
overthrow of the government in El Salvador
as an opportunity to spread communism
throughout Central America.*®

Thus, as the events were unfolding in
Nicaragua during the early 1980s, the United
States deployed a mix of Army Special Forces
and conventional forces as military advisors
to train and equip El Salvadoran forces.”
This IW mission set was twofold: counter-
insurgency and foreign internal defense.®’
Mainly, the advisors were tasked to train the
El Salvadoran forces in order to combat the
insurgents within their country and ultimate-
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Soldiers from 40th Engineer Battallion, 2d Brigade Combat Team, 1st Armored Division, Task Force Eagle, prepare an explosive charge to destroy a confiscated
Serbian Army BOV-VP Wheeled Armored Personnel Carriers (APC) on 19 October 1996 during Operation Joint Endeavor. (Source: National Archives)

ly prevent the country’s collapse.®* What be-
came known as the Military Advisory Group
consisted of both SOF and conventional
forces, which were broken down into func-
tional areas. For example, the small unit
training teams provided garrison support for
the Salvadoran quick-reaction force, while
the mobile training teams provided adminis-
trative and logistical support to the group.*
Overall, the Military Advisory Group helped
reshape the Salvadoran forces into a profes-
sional force, which was able to combat the
insurgent forces of the FMLN and prevent
the overthrow of its government.**

While the U.S. military was able to train,
advise, and assist foreign forces in Central
America, President Reagan’s seemingly dis-
cretionary use of CIA and DoW contingency
funds would have consequential effects on
the DoW in the aftermath of the Cold War.
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The criticism of the foreign assistance efforts
in South America was only heightened in
both the national and international media,
resulting in the infamous Iran-Contra scan-
dal.® The ensuing congressional testimony
revealed “the scope of the Administration’s
[apparent] deceit in circumventing the
congressional ban on military aid to the
contras.”®
Additionally, the scandal highlight-
ed “how dangerous it can be when the
Government seeks to avoid constitutional
constraints by allowing a group of freewheel-
ing private operatives to conduct a secret
foreign policy with American weapons and
funds.”® In response, Congress would begin
to severely limit the President’s ability to
use the DoW to fund foreign forces.*® This
began with appropriation restrictions known
as the Boland Amendments, which initially

prohibited the use of DoW funds to “sup-
port any group or individual for the purpose
of overthrowing the Sandinistas.”® This was
just the beginning of further congressional
oversight and heightened scrutiny on DoW
funding. The next several years would bring
about more appropriation restrictions from
Congress.” Thus, as alluded to carlier, the
executive’s previous ability to spend DoW
funds with minimal oversight is a thing of
the past. Now, in 2025, it would not be pru-
dent to repeat past mistakes and act without
positive authority from Congress. Doing so
would only result in further congressional
oversight and restrictions. After the sweeping
restrictions from the Iran-Contra scandal
were implemented, IW campaigns in the
1990s shifted from training and equipping
foreign forces to conducting stability opera-
tions in Bosnia and Somalia.
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Organization of Task Force Eagle
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2d Brigade
1st Armd Div

Direct
Support?

1 Consisted of infantry, mechanized, military police, transportation, and engineer units from seven

2 Consisted of artillery, combat support, and combat service support units drawn mostly (but not
exclusively) from the 1st Armored Division and spread between Bosnia and Hungary.

Source: R. Copy PHiLLips, U.S. ArRmy CTR. MiL. HisT., Bosnia-Herzecovina: THE U.S. ArRMy's RoLE IN PEace ENFORCEMENT

OreraTIONS 1995-2004, at 20 (2005).

Bosnia
Shifting from counterinsurgency and foreign
internal defense, the peacekeeping mission in
Bosnia in the 1990s serves as a prime exam-
ple of U.S. conventional forces conducting
stability operations, another key I'W mission
set.”! Stabilization in this context is defined as
“an inherently political endeavor that requires
aligning U.S. Government efforts—diplo-
matic engagement, foreign assistance, and
defense—to create conditions in which locally
legitimate authorities and systems can peace-
ably manage conflict and prevent violence.””
After the collapse of the Soviet empire,
many republics opted to secede from the non-
aligned Socialist Federal Republic of Yugo-
slavia.”” Among these seceding republics was
Bosnia-Herzegovina.”* While these secessions
were often met with violence, the greatest
destruction occurred in Bosnia-Herzegovina
during a civil war that lasted more than three
years (1992-1995).7 In response, a peace
agreement was signed in December 1995 that
allowed the North Atlantic Treaty Orga-
nization (NATO) to enforce peacekeeping
operations in Bosnia-Herzegovina.” As part
of this mission, the United States deployed
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around 20,000 military personnel to conduct
stability operations in the region.” The bulk
of the U.S. forces consisted of the 1st and 2d
Brigades of 1st Armored Division (see above
chart).” Designated as Task Force Eagle, the
forces would deploy in support of Operation

Joint Endeavor, the first of three stability and
peacekeeping operations.”

The initial task of Task Force Eagle was
to “separate the former warring factions
into their respective areas and establish a
zone of separation.” Once the zones were
established, the task force set about on its
peacekeeping mission by setting up check-
points and patrolling through the designated
zones.* These peace enforcement operations
were “atypical military campaigns.”®* As op-
posed to traditional armed conflict, “political
and diplomatic issues significantly influenced
the Army’s actions and created an inverted
role in which the absence of fighting was
the measurement of success.” Overall, the
stability operations were a success and largely
led by the U.S. Army’s conventional forces
throughout the entire campaign.

Somalia

During Operation Restore Hope, U.S.
conventional forces were once again called to
conduct stability operations in Somalia from
1992 to 1993.% As the organization chart
depicts, Joint Task Force (JTF) Somalia con-
sisted largely of conventional forces across the
Services, including the U.S. Marine Corps’

I Marine Expeditionary Force (I MEF), the
U.S. Army’s 10th Mountain Division (Light
Infantry), the U.S. Air Force’s 437th Wing,
and the U.S. Navy’s Ranger Carrier Battle
Group.® The Unified Task Force (UNI-

TAF) operation was conducted under a

Organization of JTF Somalia 1992-1993

JTF
SOMALIA

(13th Spt Comd)

MARFOR ARFOR AFFOR | NAVFOR |
(I MEF) (10th Mtn Div) (437th Wing)
JTF Support Command JSOFOR | | JPOTF |

Source: CoLoneL GLENN M. HARNED (RETIRED), PEACEKEEPING & STABILITY OPERATIONS INST., STABILITY OPERATIONS IN SOMALIA

1992-1993: A Case Stuoy 33 (July 2016).
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United Nations (U.N.) mandate, which was
unprecedented.® The U.N. Security Council
opted to intervene in another country’s
affairs without receiving any request from the
country itself.*”

The call to action in Somalia can be
attributed to the ongoing civil war between
different factions and clans within the coun-
try, as well as a severe famine and drought.®
All of this resulted in a war-torn country filled
with violence and starvation.® In other words,
a major humanitarian crisis that caught the
attention of the U.N. and the United States.

Thus, on 5 December 1991, JTF So-
malia received its operation order from U.S.
Central Command.” The JTF was tasked
with securing the major relief distribution
sites in Somalia and providing security
throughout the area of operations.” This
was to enable unimpeded relief operations
by U.N. forces conducting humanitarian
aid. Once secure relief efforts could be
readily established, the U.S.-led task force
would slowly transition the security effort
to U.N. forces.” By January 1993, the JTF
commander declared that the task force had
accomplished its mission.”® Thus, on 4 May
1993, the United States transferred responsi-
bility to the U.N.**

Iraq

Operation Iraqi Freedom (OIF) provides a
recent example of conventional forces con-
ducting IW.>> During OIF, U.S. forces carned
a decisive victory over the Iraqi Army in what
can properly be classified as a large-scale com-
bat operation (LSCO).” After swiftly remov-
ing Saddam Hussein from power, these same
conventional forces shifted their efforts to
stability operations.” This transition is root-
ed in the U.S. Army doctrine of “transferring
responsibility for security and governance to
legitimate authorities.””® However, after the
overthrow of Saddam Hussein, an insurgen-
cy quickly grew and once again shifted the
nature of the fight.” Now, U.S. conventional
forces were having to conduct counterin-
surgency.'® Counterinsurgency operations
were something U.S. conventional forces had
not engaged in since Vietnam. The former
Vice Chief of Staff of the Army, General Jack
Keane, highlighted this concern, noting,

I think we codified the major tenets of
the counterinsurgency we learned and
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it was in our memory up until 1975.
When the [Vietnam] war ended we
purged it from our lexicon and put the
doctrine we had developed on the shelf
and embraced war against the Warsaw
Pact and Soviet Union.'™

Moreover, conventional forces had to
grapple with more than just counterinsur-
gency in Iraq. U.S. conventional forces were
responsible for training and equipping the
newly reformed Iraqi Army in what be-
came known as “Security Force Assistance”
(SFA).2 As discussed earlier, SFA is not a
new concept for conventional forces, as seen
in Vietnam and Central America. However,
since that time, SOF have taken the lead on
training and equipping foreign forces.'” As
noted by then-Secretary of Defense Robert
M. Gates in an address to Army leaders, “The
standing up and mentoring of indigenous
arm[ies] and police—once the province of
Special Forces—is now a key mission for the
military as a whole.”* However, this task
was not feasible for SOF to take on alone
due to the size of the efforts in both Iraq and
Afghanistan.'” Thus, as noted in a report
by John Nagl and Marshall Cooperman, “In
Iraq and Afghanistan, the train, advise, and
assist mission fell to the Regular Army for
the first time in decades.”"* As for funding,
a key finding from Nagl and Cooperman’s
report showed that “[m]uch of the SFA effort
was conducted in an ad hoc manner, without
sufficient funding or strategic prioritiza-
tion.”'” Thus, over the next several years,
Congress would provide the DoW with
various “ad hoc” fiscal authorities passed

through “various annual authorizations.”'%

Train, Equip, and Support

Foreign Forces: The Operational

and Fiscal Authorities

“In order to fund any task, mission, or
operation, the [DoW] (and the executing
unit) must have the following: (1) opera-
tional authority, (2) funding authority, and
(3) proper funds.”**” Operational authority
generally “flows” from the Combatant Com-
mander’s (COCOM’s) authority in their area
of responsibility.""® Specifically, 10 U.S.C.

§ 164 states that COCOMs are “directly
responsible to the Secretary [of War] for the
preparedness of the command to carry out
missions assigned to the command.”"!! In

common practice, the President, through

the Secretary of War (SecWar), authorizes the
mission, which is later conveyed through the
Chairman of the Joint Chiefs of Staft (CJCS)
in an execute order (EXORD) to the relevant
COCOM.!"'2 However, as noted above,
operational authority is just one requirement
prior to executing the mission. The mission
must still be paid for, which means Congress
must appropriate the funds for that particu-
lar purpose.'*?

The appropriations are what give Con-
gress the necessary checks and balances on
the executive and are traced back to the U.S.
Constitution.* Article 1 authorizes Con-
gress to “provide for the common Defence
and general Welfare of the United States.”""
Furthermore, “No Money shall be drawn
from the Treasury, but in Consequence of
Appropriations made by Law.”"'* Thus,
before the President can direct troops to exe-
cute a given operation, the executive branch
(e.g., President, DoW, etc.) must first point
to a positive statutory authority (i.e., appro-
priation) before expending any funds. This
is especially applicable to the often-muddled
area of foreign assistance.

The general rule is that foreign as-
sistance falls within the purview of the
Department of State (DoS).""” The Foreign
Assistance Act of 1961 grants the DoS the
primary responsibility and authority to
conduct foreign assistance on behalf of the
United States.!!® However, there are two
exceptions to this general rule: (1) interoper-
ability, safety, and/or familiarization training
(commonly referred to as “little t training”)
or (2) pursuant to a specific statutory appro-
priation or authorization by Congress.'””

“Little t” Training
“Little t” training is derived from prior
Government Accountability Office (GAO)
opinions.”” From those opinions, the DoW
is now allowed to use its Operations and
Maintenance (O&M) funds to train foreign
forces if the primary purpose of the training
is “Interoperability, Familiarization, and Safe-
ty [interoperability training] of the foreign
troops” operating with U.S. forces in advance
of a combined exercise.'*

The big shift began in 1984 when
Representative William Alexander asked
the Comptroller General of the GAO for its

opinion aftera major DoW exercise in Hon-
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U.S. Army Advisors with Force Package 25-1, 54th Security Force Assistance Brigade, train alongside Albanian Armed Forces, Kosovo Security Force soldiers, and
New Jersey National Guard Soldiers during Exercise Immediate Response 25 in Albania. (Credit: CPT Aaron Blevins)

duras.” From 1983 to 1984, approximately
12,000 U.S. military personnel participated
in this exercise in Honduras.’”® The prima-
ry concern of Rep. Alexander was that the
DoW misused its O&M funds to pay for
large-scale construction projects, humanitar-
ian assistance, and extensive training with its
Honduran counterparts.'*

In 1984, the Comptroller General issued
an opinion stating that the DoW “clearly
does not have unlimited discretion in deter-
mining which activities may be financed with
O&M funds.”"” The big takeaway from
the opinion is that the DoW cannot simply
train and equip foreign forces using its
O&M funds unless it has specific statutory
authorization from Congress or the training
is informal (e.g., interoperability training).'*
For example, U.S. forces training a foreign
country’s airborne qualified soldiers on a
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specific type of parachute ahead of a com-
bined exercise would likely be classified as
interoperability/familiarization or “little t”
training.'” On the other hand, U.S. forces
setting up a three-week airborne school to
qualify foreign forces as paratroopers would
likely be seen as foreign assistance or “big
T” training.'*®

Statutory Appropriation

or Authorization

Four general categories of appropriations
and/or authorizations for DoW-funded
foreign assistance exist: “(1) Support to Se-
curity Cooperation and Foreign Partners; (2)
Overseas Contingency Operations (OCO)
and Authorities that Enable Operations; (3)
Humanitarian Assistance; and (4) Special
Payment Authorities.”'” As it pertains to
IW, the most relevant appropriations and

authorizations involve (1) and (2) respec-
tively: Support to Security Cooperation and
Foreign Partners and OCO/Authorities that
Enable Operations.

Security Cooperation: Traditional

Combatant Commander Activities

One of the most common Traditional
Combatant Commander Activities (TCAs)
involves U.S. military interaction with
foreign military forces on behalf of the
geographic combatant commander (GCC) in
furtherance of their campaign plan."*® These
interactions are commonly referred to as
military-to-military (M2M) contacts."' This
responsibility is nested within the respon-
sibilities given to COCOMs in 10 U.S.C.
§ 164 and funded as traditional combatant
command activities via Service component
command O&M funds.'*
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U.S. Army Green Berets assigned to 3rd Special Forces Group (Airborne) discuss future Joint Combined Exchange Training opportunities with Tunisian Army special
operations soldiers at Camp Mackall, North Carolina. (Credit: PFC Edgar Martinez)

Security Cooperation: Training

with Friendly Forces

One of the most commonly utilized
fiscal authorities for both conventional forces
and SOF is the authority for U.S. forces
to conduct training in a friendly foreign
country with that country’s foreign forces. In
1991, Congress authorized SOF the ability
to train with foreign partners in a program
called the Joint/Combined Exchange Train-
ing (JCET) Program."** Congress provided
conventional U.S. forces with the same fiscal
authority to train with the military forces of
a friendly foreign country as part of section
1203 of the 2014 NDAA."**In an effort to
consolidate and systematize these DoW for-
eign assistance authorities, Congress codified
the “Training with Friendly Foreign Forces”
authority as 10 U.S.C. § 321 for conventional
forces and 10 U.S.C. § 322 for SOF and its
JCETs.1»

The key word in the language of both
statutes is training “with” friendly foreign
forces. The intent behind the statutes is U.S.
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military readiness and, thus, the purpose of
both authorities is to train and benefit U.S.
forces.”** Therefore, these training plans are
centered on the U.S. forces” mission-essential
tasks.’” This does not preclude foreign forces
from receiving an incidental benefit as part
of the training, but the primary beneficiary
must be U.S. forces in order to satisfy the
purpose requirement.'*® The statutes permit
the COCOM to pay for training the U.S.
forces assigned to the command in conjunc-
tion with training, and training with, armed
forces and other security forces of a friendly
foreign country; expenses of deploying the
U.S. forces for that training; and incremental
expenses incurred by the friendly develop-
ing foreign country incurred because of the
training."’

Security Cooperation: Building

Partner Capacity

The authority to build the partner
capacity (BPC) of a foreign security force
is a train and equip authority codified in

10 U.S.C. § 333 (commonly referred to as
“Triple Three”)." Triple Three grants the
DoW (both conventional forces and SOF)
“the ability to ‘build the capacity’ of foreign
military forces in support of Security
Cooperation and Overseas Contingency
Operations.”"*" As a legislative constraint,
Congress specifically enumerated nine pur-
poses for which the DoW is permitted to
build the capacity of a partner force."

Similarly, Leahy Vetting is required
before DoW can support a partner force
under the Triple Three Program.'* Tri-
ple Threes are funded with O&M funds
appropriated by Congress in the annual
DoW appropriations law."** The approval
authority for Triple Threes is SecWar, with
Secretary of State concurrence and con-
gressional notification at least fifteen days
before implementation.'*

Triple Three funds are certainly a great
step in allowing conventional forces to
train and equip foreign forces, however, it
has its limitations in an IW context. The
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major restriction is that 10 U.S.C. § 333
limits funding to the country’s “national
security forces.”"* This limitation pre-
cludes conventional forces from training
and equipping irregular forces, groups, and
individuals, which are often the primary
training audience in IW."” Furthermore, the
training and equipping of these forces must
meet one of the nine enumerated mission
sets of the statute (e.g., counterterrorism,
counter-weapons of mass destruction).'*®
Thus, while Triple Three is applicable to
conventional forces, the statute’s limita-
tions severely restrict conventional forces’
ability to effectively contribute to IW. The
authorities in the next two sections address
authorizations and appropriations for OCO
funds/authorities to enable operations. Of
note, both of the authorities discussed next
are limited to SOF.

SOF-Specific Authorities that Enable

Operations: 10 US.C. § 127¢

As part of section 1208 of the 2005
NDAA, Congress authorized SecWar to ex-
pend up to $25,000,000 to “provide support
to foreign forces, irregular forces, groups, or
individuals engaged in supporting or facili-
tating ongoing military operations by United
States [SOF] to combat terrorism.”"* This
authorization came in response to the years-
long frustration that SOF experienced at the
early stages of the war in Afghanistan.”°

Shortly after the terrorist attacks on
September 11, 2001, members of the U.S.
Army Special Forces, commonly referred
to as Green Berets, paired with members of
the CIA in Afghanistan.”' While the Green
Berets were tasked with an unconventional
warfare campaign, their efforts were greatly
frustrated due to a lack of fiscal authority to
train and equip the Afghans.’s> After years
of legislating, the passage of this authority
allowed SOF to train and equip the irregular/
proxy forces in Afghanistan."* Due to the
success of the program, in 2017, Congress
codified section 1208 of the NDAA as 10
U.S.C. § 127e.5* This removed the need
for continual reauthorization and increased
SecWar’s funding limit to $100,000,000
annually.’ Since its passage, 10 U.S.C. §
127¢ has been used to combat terrorism by
supporting irregular forces in Niger, Libya,
and Syria, among many other countries

across the globe.'>
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SOF-Specific Authorities that Enable

Operations: 10 U.S.C. § 127d

Similar to 10 U.S.C. § 127, the recently
codified 10 U.S.C. § 127d (formerly section
1202 of the FY 2018 NDAA) allows SOF
to train and equip foreign irregular forc-
es.’” Unlike 127e, 127d is not connected
to counterterrorism, but rather to provide
“support to foreign forces, irregular forces,
groups, or individuals engaged in supporting
or facilitating ongoing and authorized [ITW]
operations by [SOF]”"** The statute goes on
to provide its own definition of TW: DoW
activities “not involving armed conflict that
support predetermined United States policy
and military objectives conducted by, with,
and through regular forces, irregular forces,
groups, and individuals.”"’

Just as SOF identified its lack of fiscal
authority in the early days of Afghanistan,
U.S. military leaders determined that a sim-
ilar authority was needed in the era of great
power competition. In 2016, Major General
(MG) Mark Schwartz was the commander
of Special Operations Command — Europe
(SOCEUR), which oversaw all special op-
erations in the European theater.'® During
this time, Russia was in conflict in eastern
Ukraine.'*" In an effort to assist irregular or
proxy forces in the area, MG Schwartz and
his staff identified a gap in fiscal authori-
ties.'* Specifically, there was no statute that
permitted SOF to train and equip these irreg-
ular forces in Ukraine.'® The operation was
not tied to counterterrorism; therefore, 10
U.S.C. § 127e was off the table. This led the
SOCEUR staff to draft a legislative proposal,
similar to 10 U.S.C. § 127¢, but not tied to
counterterrorism.'¢*

This proposal would eventually come
to fruition, albeit with some modifications,
as the authorization was approved in section
1202 of the FY 2018 NDAA.'* The Senate
Armed Services Committee report noted
that “adversarial nations are becoming more
aggressive in challenging U.S. interests
and partnerships and destabilizing region-
al order through the use of asymmetric
means that often fall below the threshold
of traditional armed conflict, often referred
to as the ‘grey zone.””"* Thus, Congress
recognized the growing need to fund these
partnerships through asymmetric means
in great power competition. Section 1202
would be codified as 10 U.S.C. § 127d in

December of 2023 with the passage of the
FY24 NDAA.'¥

Because 10 U.S.C. § 127d was modeled
after 10 U.S.C. § 127, it is not surprising
that much of both statutes’ language is sim-
ilar. However, a big difference, aside from
the IW-versus-counterterrorism language,
is the type of conflict (or lack thereof) in
which the funds can be used.'*® By the
definition of IW in 10 U.S.C. § 127d, this
authority only applies to “[DoW] activities
not involving armed conflict.”*® Thus, if
and when competition escalates to armed
conflict, the United States will likely need
additional authorization to continue to
train and equip foreign forces.””* That is a
separate discussion and not the focus of this
article. Regardless of the type of conflict,
10 U.S.C. § 127d still leaves conventional
forces at the window looking in towards the

IW fight.

Expansion of IW Fiscal Authority
to Conventional Forces

As emphasized in the /W Annex, the DoW
must “[sJustain IW as a core competency
for the entire Joint Force, not just [SOF].
However, in order to truly sustain I'W as a
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core competency, Congress must provide
conventional forces with similar authority to
train and equip foreign and irregular forces as
their SOF counterparts. Failing to do so will
likely result in the overuse of SOF and, more
importantly, “reinforce or create additional
seams in U.S. capabilities to respond to
the current and future operating environ-
ments.””
In the age of great power competition,
presence is essential.'”* However, the United
States cannot sustain a prolonged presence in
all areas of the world.”* Such a measure re-
quires cooperation and engagement with not
only our partners and allies, but also the oth-
er irregular forces that will certainly be called
upon to resist a near-peer threat.'” These
engagements can take many forms, with one
being the training and provision of weapons
and weapons systems to these foreign forces
before conflict ensues.””® However, these
engagements cannot be a “SOF-centered
endeavor.””” As the former commander of
Special Operations Command (SOCOM),
General Richard Clarke, recently testified,
“[TThe threats posed by violent extremism
remain the primary focus of [SOF] (60 per-
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cent of deployed forces) as opposed to [Great
Power Competition (GPC)] (40 percent).”'”®
General Clarke further asserts that “[e]ven if
[SOF] were 100 percent committed to GPC,
their size and need for dwell time, for exam-
ple, would not allow them to optimize U.S.
engagement across these activities.”"”” Thus,
conventional forces must also conduct IW to
further these engagements.

Make no mistake, SOF will always play a
key role in IW."® “Their training, experience,
and capabilities will make them the forces
of choice for sensitive activities, particularly
when a light footprint and low-visibility
approach are required.”® However, in
competition, not all of these engagements
are low-visibility, nor should they be in many
cases.'®?

For example, China is the pacing threat
to the United States.' As noted in the 2026
National Defense Strategy, “China is already
the second most powerful country in the
world—Dbehind only the United States—and
the most powerful state relative to us since
the nineteenth century.”"** Unlike many
of the disparate terrorist organizations the
United States fought in the Middle East,
China’s influence encompasses much of the
Indo-Pacific region.'® Of the seven GCCs,
the Indo-Pacific Command is by far the larg-
est, comprising thirty-eight nations.'*

China’s historic military buildup main-
tains far-reaching capabilities that extend be-
yond the Western Pacific.’®” Thus, going back
to General Clarke’s point, SOF alone cannot
fully optimize the United States’ engagement
and presence across this vast area of respon-
sibility. Conventional forces will also need to
conduct IW by training and equipping both
regular and irregular forces of our allies in or-
der to deter near-peer threats such as Russia
and China. For example, this support could
be in the form of sending a light infantry
company to train with troops in Taiwan or
the Philippines.'®

Regardless of the unit or operational
mechanism employed, conventional forces
require the necessary fiscal authority to con-
duct these IW operations now, in competi-
tion, to set the conditions for success in the
event of conflict. This section thus provides
several proposals for Congress to level the
playing field and permit conventional forces
to support their foreign partners in ongoing
IW operations.
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Amend the Existing 10 U.S.C. § 127d
One option is for Congress to simply amend
10 U.S.C. § 127d by removing the phrase
“Special Operations” in subsection (a) and
inserting “U.S. Forces.”" This would be the
simplest fix, and a persuasive argument can
be made for such a change. In fact, nowhere
in the definition of IW, as defined within the
statute itself, does it specifically mention spe-
cial operations. Instead, IW is simply defined
as “[DoW] activities not involving armed
conflict that support predetermined United
States policy and military objectives con-
ducted by, with, and through regular forces,
irregular forces, groups, and individuals.”"

One concern with this approach is the
potential conflict that such a broad autho-
rization could create between conventional
forces and SOF. Any experience in the mili-
tary will quickly reveal the territorial nature
that commanders, units, and organizations
maintain within their area of operations."”!
Terms such as “battlespace owner” and “sub-
ject-matter expert” give a glimpse into the
potential friction that could develop when
both forces are permitted to conduct IW in
this context. One may argue that this is the
precise reason we have specializations within
the military.

Additionally, simply amending the
statute as-is would leave it to the respective
units (conventional and SOF) to de-conflict
between themselves.'” One can foresee the
logistical, administrative, and even opera-
tional headaches this would create if both
units were able to operate in a vacuum. More
importantly, this type of friction would run
counter to the the TV Annex’s intent of
seamlessly integrating conventional forces
and SOF in ITW.1%?

Enact New Legislation for Conventional
Forces to Support Foreign Forces in IW
Congress could pass a new statute permitting
only conventional forces to conduct IW. In
other words, Congress could enact a similar
statute to 10 U.S.C. § 127d, but make it only
applicable to conventional forces. Addition-
ally, Congress would have the ability to place
some limitations on conventional forces

with a new statute. For example, Congress
could limit the use of conventional forces

to specific IW missions, such as stability
operations, as opposed to counterinsurgency.
On the other hand, Congress could limit the

particular foreign force that conventional
units support (e.g., support to regular forces,
but not irregular forces).

After all, Congress may have been very
deliberate in tailoring 10 U.S.C. § 127d to
apply only to SOF."* Therefore, amending
the existing statute would go against Con-
gress’s intent when it passed section 1202.'%
Again, by, with, and through activities are
traditionally executed by SOF units.””® Thus,
Congress could enact new legislation in the
IW realm that is specifically geared toward
conventional forces and their capabilities.

However, this option also presents
issues. Congress may be hesitant to pass new
legislation for conventional forces to conduct
IW on its own—a mission set historically
considered to be within SOF’s purview and
expertise.'”” There is some historical evidence
to support this thinking in the legislative
history of 10 U.S.C. § 127d."* In its report
accompanying section 1202, the Senate
Armed Services Committee noted that “the
ability of U.S. SOF to conduct low-visibility,
IW operations in politically sensitive environ-
ments make them uniquely suited to counter
the malign activities of our adversaries in this
domain.”

Additionally, in 10 U.S.C. § 321, the
“Training with Friendly Foreign Forces”
statute, Congress specifically limited U.S.
conventional forces to train “only with the
military forces of a friendly foreign coun-
try.”*® Congress placed no such limitation
on SOF, which is permitted to train with
either “the military forces or other security
forces of a friendly foreign country.”* Thus,
Congress may be unconvinced that conven-
tional forces, on their own, can properly and
effectively train and equip foreign forces in
Iw.

Draft a New Statute that Enables
Conventional Forces to Train

and Equip Foreign Forces, but

Only when Accompanying or

in Coordination with SOF

A third option would be to enact new
legislation granting conventional forces the
authority to support foreign forces, but
with checks and balances by SOF units on
the ground. Specifically, conventional forces
would only be able to train and equip foreign
and irregular forces when accompanying
SOF. Further parameters can be added to
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AU.S. Soldier (left), assigned to Logistics Company Advising Team 6640 of 6th Battalion, 54th Security Force Assistance Brigade, adjusts a day/night laser sight for
a Djiboutian soldier (right), assigned to Bataillon d'Intervention Rapide Bataillon d'Intervention Rapide at Goubet Range, Djibouti. (Credit: SFC Shane Klestinski)

or substituted for the word “accompany,”
such as “attached to” or “supporting.” By
inserting the requirement that conventional
forces must be accompanying, attached to,
or otherwise supporting SOF, conventional
forces would be limited from arbitrarily sup-
porting any and all foreign forces or irregular
forces during an IW operation.

From a logistical standpoint, conven-
tional forces may not always be physically
co-located with their SOF counterparts.
Thus, the new legislation could add a
notification and concurrence requirement
to the pertinent SOF commander before con-
ventional forces are allowed to execute. This
notification is generally presented through a
concept of operations (CONOP), which is
staffed through the various echelons for re-
view, concurrence, and ultimate approval **
This specific notification could go as high
as the SOCOM Commander. On the other
hand, the notification could go to a lower
command level, such as the respective SOF
component command (e.g., U.S. Army Spe-
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cial Operations Command) or the relevant
Theater Special Operations Command (e.g.,
Special Operations Command Pacific).

Regardless of the level of commander,
the notification and concurrence require-
ment ensures that SOF is kept in the loop
and has eyes on any such IW operation
conducted by conventional forces. Fur-
thermore, a notification and concurrence
requirement is certainly not a novel concept.
Many CONOPs require notification or
concurrence from different levels of com-
mand or different stakeholders. For example,
all proposed 10 U.S.C. § 333 (Triple Three)
operations require the Secretary of State’s
concurrence before execution.?”> More-
over, SecWar must also coordinate with the
Secretary of State on any proposed Triple
Three program.** Therefore, similar to the
Triple Three program’s structure, Congress
can impose safeguards with notification,
concurrence, and coordination requirements
between conventional forces and SOF prior
to execution.

In review, the third option seems to
strike the right balance of enabling conven-
tional forces to support IW operations while
providing oversight from the traditional, and
often more experienced, IW actors in SOF.
First, from a realistic viewpoint, it is unlikely
that Congress would pass any new legis-
lation or amend existing legislation giving
conventional forces unlimited discretion to
conduct IW. It is clear from the legislative
history of 10 U.S.C. § 127d that Congress
identified SOF as the right fit for training
and equipping irregular forces due to its
unique capabilities.””® While Congress might
be amenable to giving conventional forces
limited authority, it is doubtful they would
grant this authority outright. Therefore,
Congress is not likely to pass the first two
options discussed.

Second, granting conventional forces
this authority without any SOF oversight
would likely be a rush to failure. This is not
to say that conventional forces are not capa-
ble of training and equipping foreign forces
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engaged in IW. History has shown that con-
ventional forces have been successful in this
endeavor.?’ However, the issue is that those
previous campaigns occurred decades ago
(e.g., Vietnam, the Cold War).”” Conven-
tional forces were not prepared to conduct
SFA in Afghanistan and Iraq as this skill set
had atrophied since the end of the Vietnam
War.**® This responsibility was thrust onto
the conventional units out of necessity, but
they lacked the training and resources.””
Therefore, the third option would ensure
that conventional forces are eased into this
responsibility as they would work alongside
and coordinate with SOF. There may be a
point in time when conventional forces can
execute this unilaterally. However, at least
initially, it is best to take a phased approach,
or in Army methodology, a “crawl, walk,
run” method.?®

Conclusion

As history has shown, IW is not a novel
concept. More importantly, IW is not solely
the function of SOF. While SOF has often
traditionally taken the lead in counterter-
rorism and unconventional warfare, these
operations are not its “exclusive domain.”*"!
Conventional forces have regularly executed
IW in past campaigns, whether unilaterally
or in a support role to SOF.*"* In the age

of great power competition, which could
escalate to conflict with near-peer adversaries,
conventional forces will undoubtedly be
called upon to execute IW. This will involve
training and equipping our foreign partners
to deter both internal and external threats.
However, Congress must act swiftly to
address the current gap in IW fiscal authority
for our conventional forces. Failing to do so
will place our conventional forces in the same
position as our Green Berets during the early
days of the war in Afghanistan.

Furthermore, this does not mean that
conventional forces should be operating in
asilo. As stated in the TV Annex, “Success-
ful military contributions to [IW] require
a deliberate and sustained integration of
conventional and special operations capabili-
ties.”?" Thus, Congress should require close
coordination between both forces to ensure
that their respective capabilities are integrat-
ed and their efforts synchronized. Expanding
the current authority will reinforce conven-
tional forces’ longstanding role in supporting
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and enabling SOF. After all, the fifth SOF
Truth is that “most special operations require
non-SOF support.”*!* Overall, Congress
should enact new legislation that authorizes
U.S. conventional forces to provide support
to foreign forces, irregular forces, groups,

or individuals engaged in supporting or
facilitating ongoing and authorized IW
operations. TAL

MAJ Hall is a Student at the Command and
General Staff College, United States Army,

Fort Leavenworth, Kansas.
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PFC Nathaniel Wallace, completes the low
crawl portion of the obstacle course during

the Paralegal of the Year Competition, Eighth
U.S. Army, Second Infantry Division, 19th
Expeditionary Sustainment Command at Camp
Humphreys, Korea. (Credit: KSGT Jun Seok Kang

(ROK))

- Y
oot i VLA
| 0

fa



JOIN THE ARMY JAG CORPS

PIN: 223009-000



	_Ref177635387
	_Hlk177495963
	_Ref223354497
	_Ref181394707
	_Ref177722142
	_Ref181186784
	_Ref177633627
	_Ref181702821
	_Ref177724871
	_Hlk181461296
	_Hlk177669433
	_Hlk181730625
	_Hlk177670112
	_Ref223447117
	_Hlk223689685
	_Ref192342963
	_Ref196074536
	_Ref199668102
	_Ref195685709
	_Ref199670551
	_Ref199670164
	_Hlk192412123
	_Ref193608480
	_Ref193614385
	_Ref201652827
	_Ref193540567
	_Ref194235632
	_Ref193012395
	_Ref199674643
	_Ref194238841
	_Ref199676904
	_Ref201656921
	_Ref199598121
	_Ref199598235
	_Ref199697730
	Psych_Cite_314
	_Hlk201655885
	_Ref194251577
	_Ref201175416
	_Ref199796162
	_Ref193622726
	Psych_Cite_315
	_Ref216896464
	Psych_Cite_316
	Psych_Cite_319
	Psych_Cite_320
	Psych_Cite_325
	Psych_Cite_328
	Psych_Cite_329
	_Hlk197877215
	Psych_Cite_346
	_Hlk196053740
	Psych_Cite_352
	Psych_Cite_353
	Psych_Cite_361
	Psych_Cite_364
	Psych_Cite_368
	Psych_Cite_369
	Psych_Cite_370
	Psych_Cite_371
	Psych_Cite_377
	Psych_Cite_379
	Psych_Cite_380
	Psych_Cite_381
	Psych_Cite_382
	Psych_Cite_386
	Psych_Cite_387
	Psych_Cite_388
	Psych_Cite_389
	Psych_Cite_390
	Psych_Cite_391
	Psych_Cite_393
	Psych_Cite_395
	Psych_Cite_396
	Psych_Cite_397
	Psych_Cite_398
	Psych_Cite_399
	Psych_Cite_400
	CITRUS_BOOKMARK245
	Psych_Cite_402
	Psych_Cite_403
	Psych_Cite_405
	Psych_Cite_406
	Psych_Cite_407
	Psych_Cite_408
	CITRUS_BOOKMARK52
	Psych_Cite_409
	CITRUS_BOOKMARK54
	CITRUS_BOOKMARK1000000001
	Psych_Cite_410
	Psych_Cite_411
	Psych_Cite_412
	Psych_Cite_413
	CITRUS_BOOKMARK60
	Psych_Cite_415
	Psych_Cite_416
	Psych_Cite_417
	CITRUS_BOOKMARK68
	CITRUS_BOOKMARK250
	CITRUS_BOOKMARK71
	CITRUS_BOOKMARK72
	Psych_Cite_424
	Psych_Cite_426
	Psych_Cite_427
	Psych_Cite_430
	Psych_Cite_431
	Psych_Cite_433
	Psych_Cite_434
	Psych_Cite_435
	Psych_Cite_436
	CITRUS_BOOKMARK79
	Psych_Cite_438
	CITRUS_BOOKMARK81
	Psych_Cite_439
	Psych_Cite_440
	Psych_Cite_441
	CITRUS_BOOKMARK85
	Psych_Cite_442
	Psych_Cite_443
	Psych_Cite_444
	Psych_Cite_445
	Psych_Cite_446
	Psych_Cite_447
	Psych_Cite_448
	Psych_Cite_449
	Psych_Cite_450
	Psych_Cite_451
	Psych_Cite_452
	Psych_Cite_453
	Psych_Cite_454
	Psych_Cite_455
	CITRUS_BOOKMARK100
	CITRUS_BOOKMARK101
	CITRUS_BOOKMARK266
	CITRUS_BOOKMARK105
	CITRUS_BOOKMARK103
	CITRUS_BOOKMARK267
	Psych_Cite_456
	Psych_Cite_457
	Psych_Cite_458
	Psych_Cite_459
	Psych_Cite_460
	Psych_Cite_462
	Psych_Cite_461
	Psych_Cite_463
	Psych_Cite_464
	Psych_Cite_465
	_Hlk201658276
	Psych_Cite_468
	CITRUS_BOOKMARK111
	CITRUS_BOOKMARK112
	CITRUS_BOOKMARK113
	CITRUS_BOOKMARK114
	Psych_Cite_470
	Psych_Cite_471
	Psych_Cite_472
	Psych_Cite_474
	CITRUS_BOOKMARK120
	CITRUS_BOOKMARK121
	CITRUS_BOOKMARK281
	Psych_Cite_476
	Psych_Cite_477
	CITRUS_BOOKMARK124
	Psych_Cite_478
	Psych_Cite_479
	Psych_Cite_480
	Psych_Cite_481
	Psych_Cite_482
	Psych_Cite_483
	Psych_Cite_484
	Psych_Cite_485
	CITRUS_BOOKMARK288
	Psych_Cite_486
	Psych_Cite_487
	CITRUS_BOOKMARK291
	Psych_Cite_488
	Psych_Cite_489
	CITRUS_BOOKMARK127
	Psych_Cite_490
	CITRUS_BOOKMARK129
	Psych_Cite_491
	Psych_Cite_493
	Psych_Cite_494
	Psych_Cite_495
	CITRUS_BOOKMARK134
	CITRUS_BOOKMARK135
	CITRUS_BOOKMARK136
	CITRUS_BOOKMARK137
	CITRUS_BOOKMARK138
	CITRUS_BOOKMARK139
	CITRUS_BOOKMARK140
	CITRUS_BOOKMARK141
	CITRUS_BOOKMARK142
	CITRUS_BOOKMARK143
	CITRUS_BOOKMARK144
	CITRUS_BOOKMARK145
	CITRUS_BOOKMARK146
	CITRUS_BOOKMARK147
	CITRUS_BOOKMARK148
	CITRUS_BOOKMARK149
	CITRUS_BOOKMARK150
	CITRUS_BOOKMARK151
	CITRUS_BOOKMARK152
	Psych_Cite_496
	CITRUS_BOOKMARK154
	CITRUS_BOOKMARK155
	CITRUS_BOOKMARK156
	CITRUS_BOOKMARK157
	CITRUS_BOOKMARK158
	CITRUS_BOOKMARK159
	Psych_Cite_497
	CITRUS_BOOKMARK161
	Psych_Cite_498
	CITRUS_BOOKMARK297
	CITRUS_BOOKMARK298
	CITRUS_BOOKMARK299
	CITRUS_BOOKMARK300
	CITRUS_BOOKMARK301
	CITRUS_BOOKMARK302
	CITRUS_BOOKMARK303
	CITRUS_BOOKMARK304
	CITRUS_BOOKMARK305
	CITRUS_BOOKMARK306
	CITRUS_BOOKMARK307
	CITRUS_BOOKMARK308
	CITRUS_BOOKMARK309
	CITRUS_BOOKMARK310
	Psych_Cite_499
	Psych_Cite_500
	CITRUS_BOOKMARK162
	CITRUS_BOOKMARK164
	Psych_Cite_501
	CITRUS_BOOKMARK166
	CITRUS_BOOKMARK167
	Psych_Cite_502
	CITRUS_BOOKMARK169
	CITRUS_BOOKMARK170
	CITRUS_BOOKMARK171
	CITRUS_BOOKMARK172
	CITRUS_BOOKMARK173
	CITRUS_BOOKMARK174
	CITRUS_BOOKMARK175
	Psych_Cite_504
	Psych_Cite_503
	CITRUS_BOOKMARK179
	CITRUS_BOOKMARK180
	CITRUS_BOOKMARK181
	CITRUS_BOOKMARK182
	CITRUS_BOOKMARK183
	CITRUS_BOOKMARK184
	CITRUS_BOOKMARK186
	Psych_Cite_506
	_Hlk196420999
	_Ref222408862
	_Ref222409562
	_Ref222759857
	_Ref222760708
	_Ref221711231
	_Ref221712230
	_Ref221714850
	_Ref223623702
	_Ref223624202
	_Ref221718408
	_Ref222934199
	_Ref222844753
	_Ref222843658
	_Ref222844265
	_Hlk188429849
	_Ref222844200
	_Ref222934607
	_Ref223026662
	_Ref223027564
	_Ref223020314
	_Ref223014027
	_Ref223029224
	_Ref223625640
	_Hlk188537981
	_Hlk188433683
	_Hlk188524923
	_Hlk188521928
	_Hlk188521940
	_Hlk188521989
	_Ref221204889
	_Ref221203575
	_Hlk192863571
	_Ref221205209
	_Hlk184063752
	_Ref221204776
	_Ref221206193
	_Ref221207949
	_Hlk182823226
	_Ref221206702
	_Ref221207639
	_Hlk182823373
	_Hlk182823505
	_Ref221208075
	_Ref221209235
	_Ref221282381
	_Ref221283156
	_Ref221283166
	_Ref221283929
	_Ref221284460
	_Hlk184070162
	_Ref221549068
	_Ref221552392
	_Ref221549244
	_Hlk182823118
	_Hlk182824548
	_Ref221549298
	_Hlk184070456
	_Hlk184070614
	_Hlk182825308
	_Hlk182823318
	_Hlk184070673
	_Hlk188620033
	_Hlk182952876
	_Hlk183087148
	_Hlk184070903
	_Hlk183186868
	_Hlk181974494
	_Hlk183101148
	_Hlk181975140
	_Hlk183100647
	_Hlk183100733
	_Hlk183101610
	_Hlk184071114
	_Hlk184071701
	_Ref221553709
	_Ref223619407
	_Hlk184071178
	_Hlk184071243
	_Hlk183106003
	_Hlk183103361
	_Hlk184071297
	_Hlk183108426
	_Hlk182930304
	_Hlk182931076
	_Hlk192668761
	_Hlk192509196
	_Hlk182845770
	_Hlk182845716
	_Hlk182950693
	_Hlk182864356
	_Hlk182841389
	_Hlk177382798
	_Hlk182906532
	_Hlk182916520
	_Hlk182848184
	_Hlk182868446
	_Hlk182867524
	_Hlk182999950
	_Hlk182865643
	_Hlk192668273
	_Hlk183009048
	_Hlk182993005
	_Hlk182927487
	_Hlk182906903
	_Hlk182929010
	_Hlk182909026
	_Hlk182996524
	_Hlk182994803
	_Hlk182996875
	_Hlk182933507
	_Hlk182913271
	_Hlk182998656
	_Hlk182998855
	_Hlk182999399
	_Hlk183000294
	_Hlk183002125
	_Hlk183002381
	_Hlk183080673
	_Hlk183001452
	_Hlk183016112
	_Hlk182929338
	_Hlk183016801
	_Hlk183017355
	_Hlk183018057
	_Hlk183018916
	_Hlk182927094
	_Hlk183019744
	_Hlk183022227
	_Hlk183022860
	_Hlk183023089
	_Hlk183037374
	_Hlk183041908
	_Hlk183037448
	_Hlk183121923
	_Hlk183078589
	_Hlk183078681
	_Hlk183121797
	_Hlk183079928
	_Hlk182930230
	_Hlk182931270
	_Hlk182932955
	_Hlk183081971
	_Hlk182932244
	_Hlk183083264
	_Hlk182932654
	_Hlk182932885
	_Hlk183083703
	_Hlk192687399
	_Hlk182933196
	_Hlk183084736
	_Hlk182933219
	_Hlk182933237
	_Hlk182933531
	_Hlk182934176
	_Hlk182934922
	_Hlk182933901
	_Hlk182939446
	_Hlk182935135
	_Hlk192688481
	_Hlk192503178
	_Hlk182939903
	_Hlk182940099
	_Hlk182946092
	_Hlk182949281
	_Hlk182946338
	_Hlk182946641
	_Hlk183087568
	_Hlk192684501
	_Hlk182947789
	_Hlk182949500
	_Hlk182948892
	_Hlk182950025
	_Hlk183094982
	_Hlk183100684
	_Hlk182950827
	_Hlk182949565
	_Hlk183095208
	_Hlk183099297
	_Hlk183101492
	_Hlk183103012
	_Hlk183121058
	_Hlk183101018
	_Hlk183101181
	_Hlk183101093
	_Hlk182951121
	_Hlk188562338
	_Hlk188562360
	_Hlk188562750
	_Hlk188617894
	_Hlk188564789
	_Hlk188616757
	_Hlk188617281
	_Hlk183103819
	_Hlk182953170
	_Hlk183105445
	_Hlk183108269
	_Hlk192765914
	_Hlk183105795
	_Hlk192766423
	_Hlk192765952
	_Hlk192767093
	_Hlk183122029
	_Hlk188561931



